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PETITIONERS’ OPENING TRIAL BRIEF

Petitioners and taxpayers Coalition for Safe Coastal Development and Charles Rosin
(“CSCD”) respectfully submit their opening trial brief challenging certain actions of Respondent City
of Los Angeles (“City”) in approving the Reese Davidson, renamed Venice Dell, Project of
Hollywood Community Development and Venice Community Development Corporations

(“Developer™):

I. INTRODUCTION AND SUMMARY OR ARGUMENT.

“Timing is Everything in life, and golf.” Arnold Palmer. This is a case where the Court will be
asked to rule on timing, but perhaps not golf. CSCD contends that when the City Council took action

on June 15, 2022 to:

 Direct that the Los Angeles Department of Transportation effectuate a Non-Monetary
Transfer for Parking Lot No. 731 to the Housing Department, and

 Authorize the Housing Department to negotiate and execute a Disposition and
Development Agreement (“DDA”) for the Venice Dell Project,' including a binding $1
per year, 55-year (up to 99-year) lease of the City’s land at Parking Lot No. 731,
it acted without authority as to the Non-Monetary Transfer because initial responsibility to approve
such a transfer was vested by law in the City’s Transportation Commission, not the City Council; and
it acted without authority to enter into the DDA without first complying with Administrative Code

provisions requiring public disclosure of a financial analysis report and making findings that

demonstrated to the taxpayers that the less than market price ($1 per year lease) was not an

' It is widely agreed there is a crisis of affordable housing. One cause is a handful of billionaires.
They buy apartment buildings, empty them of their low-income tenants, then raise the rents to
increase profits. SE, Exh. 1. Seniors, veterans, working parents and children who do not move away
(or cannot afford to move away) end up on the streets. Called Greedflation, it shifts social costs onto
taxpayers to provide funding to address the social ills including the cost of building affordable units.
Voters have generously funded numerous programs to accelerate the development of affordable
housing, including this Project. Officials in the Mayor’s Office, the Chief Administrative Office
(“CAQO”), and Housing Department (“LAHD”) are required to competently and lawfully administer
these programs. While the needs are urgent, the City still has to proceed lawfully and with
transparency involving proposals to give away its valuable assets for this or any cause. If not,
taxpayers have a right to seek rescission of clearly wasteful actions. CCP § 526a.
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unconstitutional gift to the Developer. Incredibly, City officials did not understand or ignored these
requirements set forth in City ordinances enacted by the Council.

The City’s Person Most Knowledgeable, Mr. Husting, conceded at deposition that the City’s
Transportation Commission has never reviewed or approved the Project or its new public parking
garage. But the City asserts that it can seek Commission approval at any time after the City Council
acted. With respect to the City law requiring public disclosure of appraisals, financial analysis reports,
and findings, the City asserts that it can be shown to the public after the DDA terms are fulfilled and
when the City carries out its ministerial duty to convey the lease to the Developer, or risk breach of
contract. Thus, CSCD says the time for compliance was June 15, 2022, but the City says it is later.
The City’s position defies law, fact and common sense. Mandamus, declaratory, and/or injunctive
relief must issue, setting aside the City’s actions, and barring further waste of taxpayer funds until the

City complies with law.

II. FACTUAL SUMMARY.?

The idea to dedicate one of the City’s most valuable and mapped FEMA flood zone open
space public parking lots to an affordable housing project was born in the offices of Eric Garcetti and
Councilmember Mike Bonin in 2016. QAR 511-520, esp. 515.

After the City Council approved many, but not all, Venice Dell Project land use entitlements
on December 1, 2021, the Developer asked the City to develop and execute a DDA for the project so
that the Developer could score higher in the state’s next Notice of Funding Availability (“NOFA”)
round, which closed applications on July 1, 2022. Cf. SE, Exh. 2, pp.42—46[state deadlines]. Meetings
and communications commenced to develop the Term Sheet (which would summarize the key terms
that would inform the development of the DDA). Id., p. 42 [term sheet starts DDA]. On April 17,
2022, LAHD’s Daniel Huynh, without having obtained prior Council authorization, executed the

Project’s Term Sheet. Compare QAR 614-624 to SE, Exh. 2, pp. 33—42 [Mr. Huynh stating LAHD

2 The parties worked together to assemble a bates stamped group of project-related documents that
are citable as part of a Quasi Administrative Record (“QAR”), although any party may object to QAR
documents on evidentiary grounds. Petitioner CSCD supports its briefing with a compilation of
Supplemental Evidence Exhibits cited as “SE, Exh. XX”.
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must receive Council approval to execute a Term Sheet].

In this case where the Term Sheet and DDA preparation were collapsed together, LAHD
commissioned its financial consultant, Keyser Marston, to run the numbers for determining the less
than Fair Market Value price the Developer would pay. On March 3, 2022, LAHD employees and
Julie Romey, of Keyser Marston, discussed the challenges she was having to justify the Fair Reuse
Value of the $1 per year lease. SE, Exh. 3. Under some scenarios Ms. Romey laid out, the Developer
would be required to pay significant rental payments. Id.

On April 27, 2022, the LAHD submitted its report to the City Clerk seeking City Council
authorization (1) of LADOT to effectuate a non-monetary transfer of City Parking Lot No. 731 from
LADOT to LAHD, and (2) of LAHD to negotiate and execute a DDA for the Venice Dell Project.
QAR 610-14[LAHD Rpt.], 615-653[executed Term Sheet, legal desc., parcel map, VTT, site plans
and proforma], 654—771[draft DDA without all exhibits]. The draft DDA at page 1 stated that “[t]he
Developer will lease the Site for a Ninety Nine (99) year term and will pay rent to the City for a
below Fair Market Value (“FMV”) ground lease rent based on a Reuse Value Appraisal to be
conducted prior to the execution of the Ground Lease.” QAR 659. The DDA then stated that the
Developer would pay $1 per year for the initial 55-year term of the ground lease. Id. Absent from the
LAHD Report was the Fair Reuse Value report, appraisal reports, or any of the analysis for the
findings of the City Council to support the DDA.

On May 19, 2022, Keyser Marston delivered a Reuse Value Report that claimed was “in
accordance with Los Angeles Administrative Code section 7.27.3.” QAR 8. Keyser Marston relied
upon a December 22, 2020 Fair Market Value appraisal of $3,349,000 (whole site). QAR 10. After
imposition of the City’s Conditions to develop the affordable housing and commercial uses, Keyser
Marston claimed the costs associated with the City Conditions reduced the Fair Market Value of the
site down to less than the City’s proposed $1 per year lease payment. QAR 20. Neither the appraisal
relied upon, nor this Report by Keyser Marston was distributed to the City Council or made available
for any public review at any time during the actions at issue in this case. SE, Exh. 2, pp. 47-52.
[Reuse Report is “internal” and never disclosed.]

On May 20, 2022, the CAO, on behalf of Mayor Garecetti, filed a report in concurrence. QAR
6
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772-74. The City Clerk scheduled the Venice Dell item for the May 26, 2022 meeting of the
Homelessness and Poverty Committee of the City Council. SE, Exh. 4. This item, which immediately
received concerned public comment, was continued to June 9, 2022. SE, Exh. 5; QAR 928-37,
783-85, 922-27, 1020-38, 1081-83, 1091-95, 1097-1101 [comment letters from community], 932,
1084-90[CSCD counsel] 777, 782, 997[candidates for City offices and NC]. Neither the LAHD nor
CAQO reports in the Council File cited to the Councilmembers or the public any statutory authority
under which the City was proposing to act in directing the LADOT to transfer Parking Lot No. 731
to LAHD, or for the City Council to authorize LAHD to negotiate and execute a DDA disposing of
the Lot.

On June 3, 2022, the CAO filed a report correcting the LAHD April 27 report related to the
number of parking spaces for the Project, and the street addresses proposed for disposition by the
ground lease terms set forth in the Term Sheet and the proposed DDA.* QAR 938-996. CSCD and its
counsel submitted further objections. QAR 998—-1019. CSCD specifically expressed alarm that the
City was proposing to dedicate land far more valuable than the $3.3 million figure used in the
Developer’s pro forma, and submitted specific evidence that residentially zoned lots across the street
were selling for $1.7 to $2.1 million per lot. QAR 923-927, esp. 926. Given that the Project site was
the merger of 40 lots, CSCD asserted that the cost to taxpayers was a donation of a 99-year leasehold
interest with a conservative Fair Market Value of up to $60 million. Id. On June 9, 2022, the
Committee approved the item with Councilmember Busciano casting a “no” vote consistent with his
contention that the Project is a waste of taxpayer funds. QAR 1039-1040.

On June 15, 2022, without taking any further public comment, the full City Council adopted

the Report of the Committee recommending approval of these actions. QAR 1096.

3> The CAO report and meeting agenda item called for the April 27 LAHD Report to not be adopted
[“note and file], and the June 3 CAO report to be adopted. QAR 938-939; SE, Exh. 5. Since the
executed Term Sheet and proposed DDA were part of the April 27 LAHD report, the Council’s action
to “note and file” the April 27 LAHD Report resulted in no approval of the Term Sheet or draft DDA
attached to it.
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III. STANDARDS OF REVIEW.

The actions here are quasi-legislative directions or authorizations of City Departments to act
reviewable under Code of Civil Procedure section 1085, ordinary mandamus.

“There are two essential requirements to the issuance of an ordinary writ of mandate under
Code of Civil Procedures section 1085: (1) a clear, present, and ministerial duty on the part of the
respondent, and (2) a clear, present, and beneficial right on the part of the petitioner to the
performance of that duty.” California Ass’n for Health Servs. at Home v. Dep’t of Health Servs.
(2007) 148 Cal.App.4th 696, 704. “An action in ordinary mandamus is proper where ... the claim is
that an agency has failed to act as required by law.” /d. at 705.

When the challenge is whether or not a public agency had the authority to adopt its resolution,
that is a pure question of law subject to de novo review. Tracy Rural County Fire Protection Dist. v.
Local Agency Formation Com. of San Joaquin County (2022) 84 Cal.App.5th 91, 107.

“The rules of statutory construction applicable to statutes are also applicable to municipal
ordinances. [Cite omit.] Our primary task is to determine the lawmakers’ intent, ‘first look[ing] to the
plain meaning of the statutory language, then to its legislative history and finally to the reasonableness
of a proposed construction.”” Tran v. Cnty. of Los Angeles (2022) 74 Cal.App.5th 154, 162. “Courts
must, in short, independently judge the text of the statute, taking into account and respecting the
agency’s interpretation of its meaning, of course, whether embodied in a formal rule or less formal
representation. Where the meaning and legal effect of a statute is the issue, an agency’s interpretation
is one among several tools available to the court. Depending on the context, it may be helpful,
enlightening, even convincing. It may sometimes be of little worth.” Yamaha Corp. of America v.

State Bd. of Equalization (1998) 19 Cal.4th 1, 7-8.
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IV. CITY COUNCIL DELEGATED ITS AUTHORITY OVER OFF STREET PARKING
LOTS AND THE DISPOSITION OF CITY LANDS TO DEPARTMENTS IT
CREATED IN THE ADMINISTRATIVE CODE.

A. Other Than Charter Created Departments, The City Council Creates Other
Departments/Boards And Assigns Duties And Authority By Ordinances Codified
In The Los Angeles Administrative Code.

Los Angeles is a charter city. Its departments are created and delegated with authority over
particular subject matter in two ways: as a department created in the Charter by vote of the people
(e.g., police, fire, public works, library, recreation and parks, pensions, personnel, planning) (Charter
§§ 500-597)(CSCD RIN, Exh. A), or as a department created by City Council by ordinance (e.g.,
(Charter § 214)(Id.). The City’s Administrative Code (“LAAC”), created in 1969, is a codification of
City ordinances that create non-charter created City departments such as the Department of
Transportation (“LADOT”’) and the LAHD. LAAC Foreword & § 2.17. (CSCD RJN, Exh. B.)

Pursuant to its powers in Charter section 214 (CSCD RJN, Exh. A), and further detailed
authority in LAAC § 2.17 (CSCD RJN, Exh. B), the City Council created the LADOT and its City
Transportation Commission, and the Housing Department and its associated Commissions. Charter
section 214 states:

“The Council may by ordinance create additional departments, offices and boards,

and consistent with the Charter, provide for the election or appointment of officers

other than those designated in the Charter, whenever the public necessity or

convenience may require. The Council may by ordinance prescribe the duties of

those officers, provided that those duties shall not include any of the duties of any

officer designated in the Charter, except as authorized under Section 514.” (CSCD
RIN, Exh. A, emphasis added.)

LAAC section 2.17 provides in relevant part:

“The Council may provide by ordinance the duties of all boards or officers whose
duties are not defined by the Charter, and it may by ordinance provide for any
board or officer created by the Charter or by ordinance, duties other than those
herein prescribed and not inconsistent with the provisions of the Charter.” (CSCD
RIN, Exh. B, emphasis added.)

Under Charter section 240, the City Council possesses legislative authority to pass laws by ordinance

subject to Mayoral veto and Council override, and “[o]ther action of the Council may be by order

9
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or resolution, not inconsistent with the duties and responsibilities set forth in the Charter or
ordinance.” (Emphasis added.) The Council’s “other actions” are not subject to Mayoral veto or
override, but section 240 is a limit on the “other action of the Council” because it cannot be
“inconsistent with the duties and responsibilities” previously enacted by “ordinance” into the
Administrative Code.* CSCD RJIN, Exh. A.

The entire structure of the Charter is to delegate initial decision-making authority to the citizen
commissions overseeing their departments (if the Charter or LAAC delegates decision making
authority to a commission). Under Charter section 245, the City Council has the power to review,
modify, or overturn some decisions of its commissions. § Charter 245. This limitation on City
Council’s “other action” is relevant to some of the actions it took in this case where the City Council
purported to exercise initial decision making when its own ordinances delegated initial decision
making to a City commission, the Transportation Commission.

B. 1In 1979, Council Assigned Duties Over Acquisition And Management Of Off-
Street Parking Facilities To LADOT And A City Board of Transportation
Commissioners.

By Ordinance No. 151832, operative 2-25-1979, the Council created the Department of
Transportation (“LADOT”’) and Board of Transportation Commissioners (the “Transportation
Commission”) (LAAC §§ 22.480, 22.481, 22.482, 22.483 & 22.484)(CSCD RJN, Exh. B), and
transferred certain authority and duties to it. LAAC §§ 22.486, 22.487 (transfer and transition
provisions)(CSCD RIN, Exh. B). LADOT (§ 22.481(a)(3)), its General Manager (§ 22.483(a)(5)),
and the Transportation Commission (§22.484(g)(2)(A)(5), (6), (7) & (8) have authority, duties, and

4 The Council enacted some City Charter provisions by ordinance into the Administrative Code but
with different language. For instance, LAAC § 2.1 reads: “All legislative power of the City except as
otherwise provided in the Charter is vested in the Council and shall be exercised by ordinance, subject
to the power of veto or approval by the Mayor as set forth in the Charter. Other action of the
Council may be by order or resolution, upon motion.” Although based upon Charter § 240, LAAC
§ 2.1 omitted the Charter’s limitation on authority on the Council’s power: “not inconsistent with
the duties and responsibilities set forth in the Charter or ordinance.” To the extent that LAAC § 2.1
omits Charter § 240’s limitation on Council’s power in taking “other actions”, and purports to give
authority the Charter expressly denies, it is invalid. “An ordinance can no more change or limit the
effect of a charter than a statute can modify a provision of the state Constitution.” Hubbard v. City of
San Diego (1976) 55 Cal.App.3d 380, 392.
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responsibilities to plan, acquire, develop, manage, and dispose of off-street parking facilities. (CSCD
RIN, Exh. B.) Through Ordinance No. 151832, the Council comprehensively transferred its initial
decision-making authority over the City’s off-street parking assets to LADOT and its Transportation

Commission. The Transportation Commission’s specific role is analyzed in Section V, infra.

C. In 2017, Council Assigned Duties Over Disposition of City Assets For The Purpose
Of Developing Affordable Housing To The Housing Department.

By Ordinance No. 166009, operative 8-2-1990, the Council created the Department of
Housing and assigned duties related to affordable housing to it. (LAAC §§ 22.600, 22.481, 22.601, &
22.606), and an Affordable Housing Commission (LAAC §§ 22.607, 22.608, 22.609, & 22.611).
CSCD RIN, Exh. B. Unlike the City Transportation Commission, the Affordable Housing
Commission appears to be wholly advisory on housing policy. 1d.

By Ordinance No. 185283, operative 1-15-2018, the City Council amended the LAAC’s
Housing Department Chapter 24 to add Article 3.5 to set forth additional authority, duties and
responsibilities related to control, acquisition and disposition of real property for affordable housing
development. (LAAC §§ 22.606.1, 22.606.2, & 22.606.3); CSCD RJN, Exh. B.) Section 22.606.2
specifically authorizes the LAHD to convey City real estate interests for less than Fair Market Value
for affordable housing purposes if it follows the procedures of LAAC section 7.27.3 and the
agreement(s) used to transfer the real estate interest require the development, use and maintenance of
such real property for affordable housing purposes, and that, as a condition precedent to the
conveyance, one or more deed restrictions be recorded against the conveyed interest restricting the
development and use, and requiring the maintenance of such real property, so as to insure that the
affordable housing purpose for which the conveyance was made is fulfilled for such period of time as
is determined to be appropriate.

Section VI, infra, analyzes why the time for compliance with section 7.27.3 is when the

section 22.060.2 affordable housing conditions are imposed in a binding agreement.
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V. THE CITY FAILED TO SEEK THE TRANSPORTATION COMMISSION’S
APPROVAL OF THE NON-MONTETARY TRANSFER OF PARKING LOT NO.
731 TO LAHD .
The City Council’s action at Committee on June 9, 2022 and at full City Council on June 15,
2022 to direct the LADOT to effectuate a non-monetary transfer of Parking Lot No.731 to LAHD was
without authority, and Council failed to proceed in accordance with law.
By Ordinance No. 151832, operative 2-25-1979, the City Council delegated authority over all
the City’s off-street parking lots and facilities (except for some not relevant in this case) to the City
Transportation Commission. SE, Exh. 6, pp.11-13. LAAC section 22.484(g)(2)(A)(7) plainly

expressed City Council’s intent to delegate decision making related to off-street parking lots to this

commission:

“(g) Powers and Duties [of the Transportation Commission].

The Transportation Commission’s relationship to the General Manager of the
Transportation Department shall be advisory.

Notwithstanding its advisory capacity, the Transportation Commission shall exercise
the following powers and duties, and such other powers and duties as may be conferred
by ordinance:

% %k ok

(7) The Transportation Commission shall have the power, duty and responsibility
of coordinating, directing, and managing all matters respecting the acquisition,
and thereafter the management, of all public off-street parking places by the City
except for those parking facilities which are under jurisdiction or control of
departments controlling their own funds. (Emphasis added.)’

This is a specific delegation of the City Council’s authority over public off-street parking places to the

Commission. Just like how the Charter delegates initial planning decisions to the City planning

> LAAC § 22.484(g)(2)(A)(5), (6) and (8) also delegates other personnel, and financial fund aspects
of off-street parking places to the Commission, but in administering those particular funding sources,
the Transportation Commission authority sometimes is “subject to Council approval” or “the Budget”,
and once the Commission approves “an individual project [it] shall transfer the allocated amount to
the Board of Public Works for administration.” These related provisions demonstrate that City
Council knows how to fully or partially delegate authority to its boards and commissions. The
delegation in subdivision (A)(7) is a full delegation except as to facilities of other departments with
control of their funds, or certain financial matters.
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commissions, the Transportation Commission was given plenary initial authority to make decisions on
“all matters respecting the acquisition and thereafter the management, of all public off-street parking
places by the City.” (Emphasis added.) The phrase “by the City” makes clear that City Council is
delegating these decisions to the commission it created. And just like decisions of other City
commissions such as the planning commissions, who have initial decision making authority, any
decision made through the Transportation Commission’s exercise of its authority can be reviewed by
the City Council under Charter Section 245. CSCD RJN, Exh. A.

Due to the political sensitivity of homelessness, Mayor Garcetti’s office, through the CAO,
first identified parking lots of the City as possible candidate land to dedicate to construction of more
affordable housing. QAR 511-520, esp. 515. In the haste of the Mayor’s team, it appears that no one
considered the City’s citizen commission that possessed authority over and who was delegated to be
involved in actions “by the City” involving these valuable assets. The public record does not show
that the Transportation Commission has ever heard or determined any of the major policy issues
affecting the assets the City’s laws entrusted it with: (1) the creation of the development program that
included use of the City’s off-street parking lots, (2) the review and approval of RFPs that included
decisions whether or not a particular site required construction of replacement parking, (3) the
selection of the developer for projects that involved the construction of new facilities for replacement
parking that LADOT would be charged with operating in the future, (4) review and approval of the
Exclusive Negotiating Agreement with a developer building such facilities for the City, (5) review
and approval of project conceptual plans, particularly as to replacement parking facilities usually built
on the former parking lot, (6) review of the terms of the binding DDA that would commit the City to
the specific Project terms, including Coastal Commission jurisdiction over parking rates that could be
charged that would impair future financial feasibility of the replacement parking plans, (7) the
decision “by the City” to direct the General Manager of LADOT to effectuate the non-monetary
transfer for valuable City assets to the benefit of the Project and the Developer.

The City’s Transportation Commission, created to have decision making authority on off-street
parking so the City Council would not have to, has been ignored by the former Mayor and his team,

including the General Manager of LADOT. These persons are charged with knowing when matters
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affecting the City off-street parking places were required to be taken to the Transportation
Commission for decision.

In response to discovery, the City admitted that the Transportation Commission from 2016 to
mid-2022 was never given a presentation about or asked to make any decision related to the Venice
Dell Project. SE, Exh. 7, Admissions 1 & 2. At deposition, Kenneth Husting, Principal Transportation
Engineer at LADOT, confirmed that not only was this Project never taken to the Transportation
Commission so far, but that at times when the public was expressing concerns about the Project, he
had discussions with Assistant General Manager Jay Kim and the City Attorney’s office about taking
the Project to the Transportation Commission, but none of his efforts led to the Project going to the
Commission in any way. SE, Exh. 8, pp. 14, 65—74. Since the filing of this lawsuit, the City has taken
similar projects to the Commission for approval. SE, Exh. 9.

The case of Langsam v. City of Sausalito (1987) 190 Cal.App.3d 871, 878—879 is instructive
why this is a failure to proceed in accordance with law. In Langsam, the Sausalito City Council
refused to follow the plain language of its off-street parking law, and the Court held the City
accountable to its own code. “[ W]e determine that the city council’s interpretation of the ordinance
was in error. * * * [C]lear standards have been lawfully enacted, they must control and cannot be
ignored.” Id. at 878 & 882. In this case, the Transportation Commission is the decision maker about
the acquisition and management of off-street parking, not the City Council. Even after being alerted,

the Mayor Garcetti’s staff took nothing to the Commission.

VI. THE CITY APPROVED THE DDA COMMITTING ITSELF TO TRANSFER A $1
PER YEAR LEASE WITHOUT COMPLYING WITH THE REQUIREMENTS OF
LAAC SECTIONS 22.606.2 & 7.27.3.

A. The Time to Comply With LAAC § 7.27.3 Was When The City Council Was Asked
To Hold A Hearing To Authorize Entering The DDA Because It Imposed The
LAAC § 22.606.2 Affordable Housing Development Conditions On The Project.

LAAC sections 22.606.2, 7.27.3 (CSCD RIN, Exh. B), and the City’s Housing Development
Land Conveyance Policy (SE, Exh. 10) must be read in harmony. Together they specify the timing of

when 7.27.3 requirements must be met, and how the City must be transparent with its taxpayers about

disposition of assets worth billions of dollars. Section 22.606.2 says transparency is required when
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any agreement imposes affordable requirements:

“The Department is authorized fo convey any interest owned or controlled by the City

in real property at its fair reuse value for the public purposes and objectives of this

chapter in accordance with the procedures set forth in Section 7.27.3 of this Code. Any

such conveyance shall be made pursuant to one or more agreements requiring the

development, use and maintenance of such real property for affordable housing

purposes. Such agreement(s) shall additionally require as a condition precedent to the

conveyance that one or more deed restrictions be recorded against the conveyed

interest restricting the development and use, and requiring the maintenance of such

real property, so as to insure that the affordable housing purpose for which the

conveyance was made is fulfilled for such period of time as is determined to be

appropriate.” CSCD RIN, Exh. B, emphasis added.
The plain language of the first sentence states when compliance with Section 7.27.3 is required: when
LAHD proposes fo convey any real property interest (1) at its Fair Reuse Value (less than Fair Market
Value), and (2) for the public purpose of affordable housing. The second sentence defines the meaning
of the phrase “to convey” in the first sentence: “/afny such conveyance shall be made pursuant to
one or more agreements,” and the agreements require “the development, use and maintenance of
such real property [the property proposed to be transferred] for affordable housing purposes.” Thus,
when the City commits in an agreement to sell at “Fair Reuse Value,” and in exchange, the developer
commits to restrict the real property interest to be transferred to “affordable housing purposes,”
including a condition precedent placed in the agreement that deed restrictions be recorded against the
conveyed interest to assure that the affordable housing purpose shall be fulfilled for the required time
period, the agreement memorializing these mutually enforceable binding promises is the
conveyance of the real property interest, even though the actual deed or ground lease transfer will
occur later.

This construction of the language of section 22.606.2 is consistent with the City staff’s own

interpretation of its Public Land Development Program and Ordinance 185283 that codified portions

of this Program in LAAC sections 22.606.2 and 7.27.3:
“Disposition Process

The Land Development Program disposition process consists of four steps. The first
step is to define the project vision with the City Council. . . . Step two involves the
selection of a developer. . . . Step three involves defining the project and negotiating
deal terms. . . . Step four, the last step, is to execute the Disposition and Development
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Agreement (DDA). This agreement enables the transfer of public land for

development. The DDA describes project scope, development timeline and milestones,

the comprehensive financing plan, and codifies the City’s commitment to transfer or

ground lease the property once the project milestones have been achieved.” (SE,

Exh. 10 [Staff report p. 3].)

See also, City powerpoint presentation of the Public Land Development Program showing the
execution of the DDA has the final discretionary action in the process. SE, Exh. 10 [ppt exhibit].

Thus, until this action was filed, the City consistently treated the City Council’s authorization
of the Department’s authority to negotiate and execute the DDA as the final discretionary step. See
SE, Exh. 11 [Meet and confer correspondence of City trying to avoid prior interpretation. ]

B. The Housing Department’s Conveyance Policy And Section 7.27.3 Contemplate A
Public Hearing Where The Validity Of The City’s Fair Reuse Value Report Is
Subjected To Public Scrutiny.

Concurrent with the enactment of the Administrative Code provisions, the City Council
approved a Housing Development Land Conveyance Policy (the “Policy”). CSCD RJN, Exh. B.
Relevant to this case, the Policy says normally a ground lease will be “at fair market value, however,
in some cases the fair reuse value will be more appropriate.” Id. The policy acknowledges the usual
obligation of public agencies to dispose of real estate at Fair Market Value, but that if “fair reuse
value” is pursued “a Financial Gap Analysis or Fair Reuse Analysis, pursuant to California Health and
Safety Code Section 33433, will be prepared.” Id. And based upon such reports, the property will be
recommended for sale or ground lease at “fair market value or below fair market value.” Id. The
Health and Safety Code section cited by the City’s Policy sets forth a public notice and 10-day review
period where a redevelopment agency’s Fair Market Value appraisal and Fair Reuse Value analysis
reports can be reviewed, and challenged by the public at the public hearing before the agency enters
into a binding sale or lease of the real property. Health & Safety Code § 33433. The Legislature
required transparency and accountability when valuable public real estate was being disposed/sold at
less than Fair Market Value for redevelopment, including a 10-day public review period. Id.

Section 7.27.3 is patterned after Health & Safety Code section 33433, but in order to be

constitutional must be construed by the Court, consistent with the City’s own interpretation before this

16
Case No. 22STCP03359
PETITIONERS’ OPENING TRIAL BRIEF



https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=33433.&lawCode=HSC
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=33433.&lawCode=HSC
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=33433.&lawCode=HSC
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=33433.&lawCode=HSC

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

lawsuit, to apply at the first time in the development process where the City makes an irrevocable
commitment to transfer the real estate interest, because that logically and constitutionally is the time
of public accountability — the time for the public agency to show its math that it claims makes a below

market value or free disposition of public real estate justified. Section 7.27.3 provides in relevant part:

“. .. the Los Angeles Housing Department is authorized to convey any interest owned
or controlled by the City in any real property below its fair market value, subject to
the Council making a finding that the conveyance at the price with the terms and
conditions imposed thereon serves a public purpose. Such conveyance may be made
by either sale or lease; however, the sale or lease shall be first approved by the City
Council after public hearing and shall be subject to approval by the Mayor.

Any disposition of real property, whether by sale or lease, which is made at a price
below fair market value shall be supported by findings and an appraisal setting forth
the following:

a. The estimated fair market value of the interest to be conveyed, determined at
the highest and best use;

b. The purchase price or present value of the lease payments which the lessee
will be required to make during the term of the lease;

c. The conditions and covenants imposed by the City for the conveyance (“City
Conditions”) and an estimate of the increased development costs to be incurred
by the developer of the real property as a result of compliance with the City
Conditions;

d. The estimated value of the interest to be conveyed determined at the use and
with the City Conditions (“Fair Reuse Value™); and

e. An explanation as to why the sale or lease of the real property will assist in
the development of affordable housing in the City, with reference to all
supporting facts and materials relied upon in making this explanation.”
(CSCD RIJN, Exh. B, emphasis added.)

The phrase “authorized to convey” in section 7.27.3 dovetails with section 22.606.2 that says “such
conveyance” occurs through the use of one or more “agreements” that require the “development, use,
and maintenance of such real property for affordable housing purposes.” CSCD RIJN, Exh. B.
C. The City Failed To Comply With LAAC § 2.27.3 In Taking Action To Approve The
DDA Without Releasing The Appraisal Or The Reuse Report It Prepared, Or
Making The Required Findings.
The staff of Mayor Garecetti, acting through the CAO and LAHD, failed to comply with

sections 2.606.3 and 7.27.3 at the time they sought City Council authority to negotiate and execute the

DDA for the Venice Dell Project. In fact, it appears to be a City pattern and practice to prepare staff
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reports that purposely fail to identify to the public that sections 22.606.3 and 7.27.3 even exist — both
the CAO and LAHD staff reports seeking City Council approval to negotiate and execute the Venice
Dell DDA do not mention the applicable Administrative Code provisions. QAR 610-614, 712-774,
938-940 [CAO staff report and LADH staff report]

In pursuit of its Requests for Production and depositions, CSCD learned that LAHD
commissioned its financial consultant, Keyser Marston, to prepare a Fair Reuse Value Report (the
“KM Report”) SE, Exh. 2 Huynh Dep., p. 42. The KM Report, dated May 19, 2022, was prepared
after LAHD submitted its March 27, 2022 staff report proposing authority to enter into the binding
DDA with the $1 per year lease. QAR 8-22.

The KM Report was based upon a LAHD procured December 22, 2020 appraisal of the Venice
Dell Project site. SE, Exh. 12. Gold Coast Appraisals, Inc. concluded the Fair Market Value of the site
was $3.349 million. Id. at p.7 of 15. The KM Report took the $3.349 Fair Market Value figure from
the LAHD appraisal, estimated the increased development cost of the City’s Conditions imposed upon
the Project that lowered its value to the Fair Reuse Value (the site value with the use reduced by the
cost of the City’s Conditions). QAR 17-20. The KM Report concluded that the increased
development costs reduced the Fair Market Value of $3.349 million down to below $0 and therefore,
the lease price of $1 per year was deemed a fair price for the City to long-term lease the land in
exchange for the deed restrictions dedicating the real estate to affordable housing purposes. QAR
21-22.°

Despite its possession of the KM report and the $3.349 million fair market value appraisal,
Mayor Garcetti’s staff at the CAO and LAHD, undertook no effort to disclose these reports to the
public for consideration at the public hearings like Health & Safety Code section 33433 cited in the
City’s Conveyance Policy. Sections 22.606.3 and 7.27.3 required the release of these reports, so that

before the City Council exercised its discretion to enter into a binding DDA with the developer, the

¢ In fact, the KM Report fails to comply with section 7.27.3’s requirement to disclose to the public
what increases in costs are specifically attributable to the City’s Conditions. Furthermore, the KM
Report does not add the benefit of the public funding for which the Project qualifies due to the
affordable housing requirements. Nondisclosure of this report meant no public review could bring
these errors to the attention of the City Council before its decision, even though that is the clear
purpose of section 7.27.3.
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public could review, and if out of the norm, bring to the City Council’s attention discrepancies or facts
that might warrant modification of the price at which the public’s land would be sold or leased to the
private Developer.

The Venice Dell Project is perhaps the poster child for how the failure of the City to comply
with sections 22.606.3 and 7.27.3 at the time of proposed entry into a binding development agreement
like the Venice Dell DDA, undermines the public’s confidence in the City’s homelessness and housing
program implementation. At the outset of the City’s Affordable Housing Opportunity Site program,
the General Services Department (“GSD”), who has authority over disposition of surplus City
property, commissioned a Fair Market Value appraisal for the Venice Dell site. SE, Exh. 13 [the 2016
appraisal report]. The 2016 Appraisal valued the Venice Dell site at $34 million, while the 2020
Appraisal by the LAHD’s contractor valued the site at more than 90% less, at $3.349 million.”

When Keyser Marston’s consultant, Julie Romey, sat down to prepare the Fair Reuse Value
report, she started with the LAHD 2020 Appraisal of $3.349 million. QAR 8-22; SE, Exh. 3. Ms.
Romey expressed concerns that she could not get the Fair Reuse Value down to $0. Id. Ultimately, the
KM Report dated May 19, 2022 asserted that the $1 per year lease is justifiable under Fair Reuse
Value. But if the true Fair Market Value of the Venice Dell site is closer to the GSD 2016 Appraisal of
$34 million, should not LADH be required to reappraise the property or at least properly run the
numbers? Would or could the City Council make a finding that the transaction was still “worth”
turning over $34 million of valuable land for a §1 per year lease — or would City Council require a
below market price much higher than the $1 per year lease to capture for taxpayers some of the true
difference in value being transferred? The Venice Dell Project demonstrates the harm stemming from

the hubris of the Mayor’s staff in the CAO and LAHD offices thinking that they could hide from the

7 A comparison of the GSD 2016 Appraisal to the LAHD 2020 Appraisal rings alarm bells that the
City’s giveaway was vastly disproportional to the claimed public benefit. The GSD 2016 appraisal
used the comparable sales method citing sales of properties in the vicinity of the Venice beach
location based upon high and best use as R-3 housing to set value at $34 million. The LAHD 2020
Appraisal also used the comparable sales method, but cited foreclosed hillside lots miles away in the
hills of Brentwood based on high and best use as discounted open space as somehow “comparable” to
the Project site (40 residential lots one block from the beach). The LAHD 2020 Appraisal concluded
the same site was worth only $3.3 million — a $30 million difference. Even the most casual observer
might conclude the LADH appraisal is lowballed.
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public the actual reports: millions and millions of dollars of public land given to private developers

without the rational justification that the City Council required of itself in enacting these laws.?
For all of the foregoing reasons, the City failed to proceed in accordance with law, and the

discretionary authorization of the negotiation and execution of the DDA must be set aside with a

requirement that the City comply with sections 22.606.3 and 7.27.3 before reapproval.

VII. MANDAMUS, DECLARATORY, AND/OR INJUNCTION SHOULD ISSUE.

“The raison d’étre of taxpayer standing, as well as the related doctrine of public
interest standing in mandamus proceedings, is to confer standing on the public at large
to hold the government accountable to fulfill its obligations to the public.” People for
Ethical Operation of Prosecutors etc. v. Spitzer (2020) 53 Cal.App.5th 391, 395-396.

This lawsuit seeks mandamus, declaratory and/or injunction. CSCD is composed of board members,
including Petitioner Charles Rosin, who live in the City and who have paid section 526a taxes. SE,
Exh. 14 [Declaration]. Organizations representing taxpayers or a taxpayer have a beneficial right to
performance of mandatory duties that affect the public treasury. Knoff'v. City and County of San
Francisco (1969) 1 Cal.App.3d 184, 198.

Additionally, CSCD and Mr. Rosin qualify under the public interest standing in mandamus

actions:

“Courts have recognized a public interest exception to the requirement that the
petitioner have a beneficial interest in the outcome of the action where the case
involves an issue of public right and the object of mandamus relief is to procure the
enforcement of a public duty. In such a case, the petitioner need not show that he or
she has any legal or special interest in the result, since it is sufficient that he or she is
interested as a citizen in having the laws executed and the duty in question enforced.
This exception to the normal standing rules promotes the policy of guaranteeing
citizens the opportunity to ensure that no governmental body impairs or defeats the
purpose of legislation establishing a public right. Sacramento County Fire Protection
District v. Sacramento County Assessment Appeals Board (1999) 75 Cal. App. 4th 327,
333 (emphasis added). See also, Green v. Obledo (1981) 29 Cal.3d 126, 144.

CSCD has established that two mandatory duties of the City were not lawfully carried out. The review

of the policy implications of the proposed dedication of the City’s parking lots to “free use” by real

8 In fact, the situation is even worse. Mr, Huynh testified that it is not the City’s practice to disclose
the Fair Reuse Valuation report to the public or to City Council offices at any point during the
process. SE, Exh. 2, pp. 47-52. Even at the time of actual execution of the lease, the City has no
policy to show the public its rationale as mandated by section 7.27.3. 1d.
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estate developers should have been subjected to review of the Transportation Commission which was
and is delegated with this policy decision. And the public accountability established by the City
Council in enacting sections 22.606.2 and 7.27.3 was completely derailed by a bureaucracy refusing
to disclose to the Councilmembers and public the statutory scheme under which City assets may be
disposed for affordable housing purposes, and failing to provide at a public hearing the Fair Market
Value appraisals and Fair Reuse Value analysis that justifies transfer to a private party at substantially
less than Fair Market Value.

Having established failures to proceed in accordance with law, and possessing both taxpayer
and public interest standing to seek mandamus, declaratory and injunctive relief, the Court should
issue relief to set aside the unlawful actions of the City Council, and issue a taxpayer injunction
restraining further actions pursuant to the void transfer and DDA until such time as the City complies

with these basic laws of the City.
VIII. CONCLUSION.

For the foregoing reasons, the City has failed to proceed in accordance with law. The failure of
the City Transportation Commission to approve the non-monetary transfer, and the failure of the City
to comply with the public transparency requirements of Section 7.27.3 at the time of approval of the
DDA was without legal authority. Both actions of the City Council were a nullity, must be set aside,
and the City immediately enjoined from expending further taxpayer funds to carry out the City’s

unlawful DDA and non-monetary transfer.

Channel Law Group, LLP
Respectfully submitted,

Dated: March 18, 2024 By: /s/Jamie T. Hall

Attorneys for Petitioners
Coalition for Safe Coastal Development and
Charles Rosin
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STATE OF CALIFORNIA )
SS.
COUNTY OF LOS ANGELES )

I am employed in the County of Los Angeles, State of California. I am over the age of
18 and not a party to the within action; my business address is 8383 Wilshire Blvd., Suite 750,
Beverly Hills, CA 90211.

On March 18, 2024, I served a copy of the within documents described as PETITIONERS?
OPENING TRIAL BRIEF as follows:

[X] BY E-MAIL: I transmitted true copies of the foregoing document to the persons
identified below at the e-mail addresses identified below.

Hydee Feldstein Soto, City Attorney Edward Casey, Esq.
Catherine V. Perry, Deputy City Attorney Ytran L. Hoang, Esq.
OFFICE OF THE CITY ATTORNEY ALSTON & BIRD LLP
City Hall 333 South Hope Street, 16th Floor
200 North Spring Street, 21st Floor Los Angeles, CA 90071-1410
Los Angeles, CA 90012-4130

ed.casey@alston.com
catherine.perry@]lacity.org ytran.hoang@alston.com
Attorneys for City Of Los Angeles, Los Angeles  Attorneys for Hollywood Community
Housing Department, Los Angeles Housing Corporation, Venice Community
Transportation Commission, Los Angeles Housing Corporation, Venice Dell GP,
Department Of Transportation, Ann Sewill, LLC, Venice Dell, LP
Seleta Reynolds

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct.

Executed on March 18, 2024, in Beverly Hills, California.

/s/ Veronica Lebron
VERONICA LEBRON

PROOF OF SERVICE
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