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Petitioners’ Reply to Real Parties in Interest’s Opposition to Petitioners’ Opening
Brief

Petitioners Coalition for Safe Coastal Development (“CSCD”) and Los Indios de San Gabriel,
Inc. (“Los Indios”), raising legal compliance issues related to a real estate development project sited
on a unique low-lying coastal site owned by Respondent City of Los Angeles (“City””) and proposed
to be developed by Real Parties in Interest Hollywood Community Housing Corporation and Venice
Community Housing Corporation (“Developer”), submits its reply brief to the Developer’s opposition

brief:

I. INTRODUCTION.

The Developer has opened supportive housing projects elsewhere in the Venice area. AR
289097-098, 288807, 288816, 35299-303. In this case, the Developer proposed a very complex
Project at a very sensitive location. When community members asked legitimate questions, the
Developer’s leaders attacked, organizing a protest on the Venice Median calling those who would
raise questions “segregationist.” But even the California Coastal Commission, from an early date,

questioned the wisdom of the entire project. In October 2020, staff reported:

“Just a quick update on the CCC conference today. The CCC is skeptical about this
project. Their major issues are: * * * Most important — IS THIS THE BEST USE OF
THE LAND? The CCC wants a macro-study of Venice as a whole. This is the last
undeveloped public space in Venice. Affordable Housing is all well and good and we
have a crisis now, but in the future how will the parking needs in Venice be
addressed?” AR 1278.

The fact that experienced planners and executives at the California Coastal Commission were
skeptical about the project validates the alarm that reverberated in the community. As the “Additional
Background” of Section II of the City’s opposition brief confirms, even the City has serious
misgivings about the Project, and its financial feasibility beyond the issues here.

The California Coastal Commission skepticism was warranted. The Project is not ready for

prime time because it suffers numerous deficiencies. Writ of mandate relief should issue.
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II. FACTUAL CONTEXT OF THIS CASE.

The basic relevant facts for this case are set forth in the Parties’ Joint Chronology of Events
filed on June 2, 2023. The Developer’s background narrative on pages 14—19 of its brief is mostly an
extended plea to this Court to find a way around the serious deficiencies that other credible
organizations and over 1,000 persons objecting to the Project raised during the administrative
proceedings. The Developer claims that the City went through an “extensive process” to identify
Parking Lot No. 731 for this Project. It fails to cite evidence in support of that proposition. The record
shows that the project location was located in numerous hazard areas and, when proposed, it
generated almost uniform alarm in the community. But Councilmember Bonin was determined to
impose his vision on everyone anyway. And he did.

The Developer mischaracterizes litigation in the community, some of which was dismissed
after the City halted some of its unlawful public meeting practices. Apparently, the Developer does
not support the right of the community to enforce mandatory public duties related to this troubled
Project in a court of law. Others would rightly disagree. Of greater importance in resolving the issues
are the facts and the law that follows.

III. THE CITY VIOLATED THE MELLO ACT, ITS INTERIM ADMINISTRATIVE
PROCEDURES, AND THE SETTLEMENT REQUIREMENTS OF A PREVIOUS
LAWSUIT THE CITY LOST ON MELLO ACT COMPLIANCE ISSUES.

The Mello Act, enacted in 1981, contains three separate laws (Govt. Code § 65590,
subdivisions (b), (¢), and (d)) that strictly enforce preservation of existing residential structures and
protection and expansion of affordable residential units in the coastal zone. (Pet. RIN, Exh. A for a
full copy of the Mello Act statutes; see also Venice Town Council, Inc. v. City of Los Angeles (1996)
47 Cal.App.4th 1547, 1552-56 for summary of how the three sections work.) Government Code
section 65590(c), the only subdivision at issue in this case, strictly prohibits the demolition or
conversion of any residential structure for any amount of non-coastal dependent nonresidential use,
unless the local government makes a finding that residential use is no longer feasible at that location.
Then, and only then, can the existing residential structure be demolished or converted. The first

sentence of section 65590(c) reads as follows:
7
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“The conversion or demolition of any residential structure for purposes of a

nonresidential use which is not “coastal dependent,” as defined in Section 30101 of the

Public Resources Code, shall not be authorized unless the local government has first

determined that a residential use is no longer feasible in that location.” Govt. Code

§ 65590(c), 1st sentence, emphasis added.
Any project that cannot meet these strict criteria is required by law and the City’s own interim
administrative procedures, which were adopted in settlement of Venice Town Council v. City of Los
Angeles, to be denied at the application stage at the Planning Counter. (Pet. RIN, Exh. C, §, 13—-14,
21-25; Pet. RIN, Exh. D, 1, 11-13, 30-31.) If the residential structure can be lawfully demolished or
converted under the first sentence of 65590(c), then and only then the second sentence is applied to

require replacement of any units demolished or converted that are occupied by persons or families of

low or moderate income:

“If a local government makes this determination [the determination that an existing
residential structure can be converted or demolished under section 65590(c), 1st
sentence| and authorizes the conversion or demolition of the residential structure, it
shall require replacement of any dwelling units occupied by persons and families of
low or moderate income pursuant to the applicable provisions of subdivision (b).”
Govt. Code §65590(c), 2nd sentence, emphasis added.

Thus, the duty to replace the 4 units only arises under the second sentence, if and only if, the City first
“makes this determination” set forth in the first sentence. The first sentence allows nonresidential uses
to replace a residential structure if the proposed use is found to be coastal dependent or the site is
determined to be no longer feasible for residential use.

The City does not come before this Court with a clean slate. In Venice Town Council v. City of
Los Angeles, the City approved the demolition of three ground floor apartments at 615 Ocean View
Walk after making a finding that residential use was no longer feasible at that location (in compliance
with section 65590(c), 1st sentence), but then refused, pursuant to section 65590(c), 2nd sentence, to
enforce the replacement of those three units. Venice Town Council, supra at 1552-57. After losing in
the Court of Appeal (id. at 1557-68), the City entered into a settlement agreement (Pet. RIN, Exh. C,
esp. 13—-14, 21-25) to impose Interim Administrative Procedures (“IAP”) (Pet. RIN, Exh. D, esp. 1,
10-13, 30-31[Planning Counter form]) to assure compliance with the Mello Act.

The Court’s attention is specifically directed to Pet. RIN, Exh. D at pages 1, 10-13 and 31.

Page 1 of the IAP, signed by City officials, reads: “ALL CITY STAFF AND EMPLOYEES SHALL
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FOLLOW THESE PROCEDURES PURSUANT TO CITY COUNCIL RESOLUTION AND
DEPARTMENTAL ORDERS”. The IAP, negotiated with the winning Petitioners in Venice Town
Council, constitutes the City’s written interpretation how it will apply the Mello Act. Section 4.0 of
the IAP, at Exh. D, pages 1013 is a series of questions that guide a planner. The first three questions

enforce section 65990(c), 1st sentence:

“QUESTION #1. WILL RESIDENTIAL STRUCTURES BE DEMOLISHED OR
CONVERTED FOR PURPOSES OF A NON-RESIDENTIAL USE? The Mello Act
states that the Demolition or Conversion of residential structures for purposes of a non-
Coastal-Dependent, non-residential use is prohibited, unless the local jurisdiction first
finds that a residential use is no longer feasible at that location. . . .

QUESTION #2. IS THE PROPOSED NON-RESIDENTIAL USE COASTAL-
DEPENDENT? Coastal-Dependent uses are uses which requires a site on, or adjacent
to, the sea in order to function at all. Examples of Coastal-Dependent uses includes
fisheries and boating and harbor facilities. . . .

QUESTION #3. IS A RESIDENTIAL USE FEASIBLE AT THIS LOCATION?
Because the site contains a residential structure, the City presumes that a residential
use is feasible. The Applicant may challenge the City’s presumption by presenting
substantial evidence to the contrary. . . . If the Applicant has not proved with
substantial evidence that a residential use is infeasible, staff shall record a “yes”
answer to question #3. This stops the Mello Act Compliance Review process. The
Discretionary or Non-Discretionary Application shall be denied.” (emphasis
added.)

For use at the Planning Counter, the City agreed to use the form attached to the IAP at Attachment 2
at Exh. D pages 30-31. It asks these same questions, in the right order. For this Project, this
mandatory form under the settlement agreement and IAP was not used.

At its heart, this issue requires correct application of the plain words of Government Code

section 65590(c) and the City’s definitive interpretation of the statute in the IAP to the Project

Description as proposed by the Developer:

“Our fundamental task in interpreting a statute is to determine the Legislature’s intent
so as to effectuate the law’s purpose. We first examine the statutory language, giving it
a plain and commonsense meaning. We do not examine that language in isolation, but
in the context of the statutory framework as a whole in order to determine its scope and
purpose and to harmonize the various parts of the enactment.” Coalition of Concerned
Communities, Inc. v. City of Los Angeles (2004) 34 Cal.4th 733, 737.

The Legislature’s statutory purpose is clear from the plain language of section 65590(c). It seeks to

“not authorize” any project in the coastal zone that replaces existing residential structures with any
9
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nonresidential uses unless findings can be made that any residential use at that particular location is
no longer feasible or the use is coastal dependent. In this case, the City made neither of these findings
in its approvals. AR 11213, 29931. The City just skipped over the first three questions of the IAP,
evading the Legislature’s strict intent to preserve existing coastal residential structures unless one
of two narrow findings could be made. Otherwise, such structures were to be left alone and not
demolished.

In its attempt to rebut the opening brief, the Developer offers this stunning argument: “Under
the IAP, the City first determines if residential units to be removed are affordable” (RPI Br.,
20:17-19)(emphasis added), citing Pet. RIN, Exh. D, 13. If the Court turns to Exh. D, 13, it can see
the Developer is saying the City starts in the middle of the Mello compliance process at Question #4,
and not at the beginning at Question #1 on page 11. Of course, this is a brazen falsehood. The City is
legally obligated by the settlement agreement, and the IAP that implements the Mello Act to start at
Question 1. Questions 1, 2 and 3 must be answered before Question 4, and they enforce the absolute
prohibition of demolishing a residential structure to replace it with any amount of nonresidential uses
that are not coastal dependent. § 65990(c), 1st sentence. At pages 20:22 — 21:8 the Developer argues
that the preposterous premise of the City beginning its Mello Act Compliance Review of a project
with Question 4 is entitled to “deference and presumed correct”, unless “the parties seeking
mandamus . . . prove otherwise.” The Developer has made CSCD’s case: it is simply false to claim
that the Mello Review process starts with Question 4, and that contention is owed absolutely no
deference by this Court.

Almost every argument of the Developer contains the faulty premise that because the Project
replaces the demolished units with affordable units that is the end of the inquiry, as if merely because
it is an affordable housing it does not have to comply with the law. Even the Developer’s first
sentence says it: “CSCD’s Mello Act arguments fail for the simple reason that the Project replaces 4
existing affordable housing units with 136 new affordable housing units.” (RPI Br., 19:15-16.) But
this contention skips over Questions 1, 2 & 3 that enforce section 65990(c), 1st sentence. The
Developer and the City cannot cross out that first sentence of section 65990(c), and pretend Questions

1, 2 and 3 of the IAP are not there.
10
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The argument is repeated again at pages 21:17 — 23:7 where the Developer argues “The City
Was Not Required To Make an Infeasibility Finding Because the Project Adds 136 Affordable
Housing Units to the Site.” The Developer asserts that 6,600 square feet of retail uses, restaurant uses,
and art center uses, open to the general public, some of which will literally lie over the top of the site
of the existing apartment building “do[es] not equate to a replacement of a residential structure for
nonresidential purposes.” Citing themselves as authority for that proposition (RPI Br., 22:15-16 citing
AR 11284), they make a mockery of reality. Commercial land uses are nonresidential uses, and
tearing down an existing residential structure for those nonresidential uses that are not coastal
dependent “shall not be authorized” according to the plain language used by the Legislature in
section 65990(c), 1st sentence, if the finding of infeasibility of residential housing was not or cannot
be made.

The Developer claims at 23:8-24:2 that “the City was not required to evaluate the Project’s
commercial components under the Act.” Id. at 23:12—13. Then it immediately misquotes the IAP to

this Court. The Developers’ quote omits a rather important part:

“The purpose of completing a Mello Act compliance review is to: identify applications
to demolish or convert residential structures for purposes of a non-Coastal Dependent,
nonresidential use. [Developer omitted next sentence in bold] These Applications
shall be denied unless the Applicant proves with substantial evidence that a
residential use is not feasible at that location; and [d]etermine the total number of
required Affordable Replacement Units. (Pet. RIN, D-11.)” (RPI Br., 23:14-17.)

If a Project proposes to demolish residential structures for any non-Coastal Dependent,

€

nonresidential use, the Project “shall be denied” if residential use remains feasible. This selective

omission by the Developer is misleading and is entitled to no deference by the Court either.
Finally, the Developer tries to excuse the City not using the IAP “Mello Compliance Form”

found at Pet. RIN, Exh. D, 30-31 including the IAP’s express rule for Planning Staff that:

“Assigned DCP/ZAD staff shall complete a Mello Act compliance review for each
proposed Demolition and Conversion using the attached Mello Act Compliance
Review Worksheet (Attachment 2). This requirement applies to both Discretionary
and Non-Discretionary Applications. Applicants are not permitted to complete this
Worksheet. * * * Staff shall provide a written explanation for each answer
recorded on the Worksheet, and attach all supporting documentation to the file.”
Pet. RJN, Exh. D, 10-11.
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None of this IAP rule was complied with as the record has no showing the staff provided written
explanation for each question’s answer. Instead, City Planning has come up with a different
“compliance” form that does not enforce section 65990(c). AR 14581-583. The City’s use of this
“new” form, not agreed to by the Venice Town Council plaintiffs or consistent with section 65990(c)
or the AP, is prejudicial because it evades full compliance with the Mello Act. It is hardly “harmless
error” if the new form does not enforce the law but the required form did.

CSCD’s opening brief not only explained why the Project violates section 65590(c), it also
cited in detail to portions of the record that prove how the City proceeded unlawfully. The Developer
submitted under penalty of perjury a Mello Act application that fully disclosed a mixed-use Project
including thousands of square feet of noncoastal dependent, nonresidential land uses. AR
19093-19131. City planners, not under oath, described the Mello Act Project as 140 residential units
replacing 4 demolished units (excluding reference to the nonresidential portion), but elsewhere, in
non-Mello related documents, accurately described the whole project. Compare AR 49 & 43,326 &
327,391 & 392, 11318 & 11321, 12292 & 12293, 14933, 29914, 34060, 35341-362, esp. 35343-345.
The Developer has no response to this evidence. Its silence must be taken as an admission it knew the
City was inaccurately describing the Project to the public and in official documents to avoid the
disqualification of the Project under section 65590(c), 1st Sentence.

The evidence is overwhelming that the City failed to proceed in accordance with law when it
failed to reject the project concept at the Planning Counter and throughout the City approval process.

IV. THE CITY VIOLATED ITS AFFORDABLE HOUSING DEVELOPMENT BONUS
LAW WHEN IT APPROVED PROJECT PLANS THAT FAILED TO MEET THE
ELIGIBILITY REQUIREMENTS.

The Developer applied for affordable housing development bonuses under Los Angeles
Municipal Code (“LAMC?”) section 11.5.11, including a discretionary general plan amendment of the
Venice Community Plan, the Venice Coastal Land Use Plan, change of zoning to Commercial, and
increases in the Height District. Without the development bonuses, the Project as proposed could not
be built. In order to qualify for the grant of such significant land use and zoning changes, by the time

of Project approval, the City knew it needed to verify that the Project met all of the eligibility
12
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requirements set by law before Project approval.

CSCD’s opening brief at pp. 18-21 set out the relevant text of LAMC section 11.5.11(a) and
Government Code section 65915(c)(3) which includes requirements that must be satisfied to be
eligible for the development bonus. Section 11.5.11(a) begins with the critical caveat: “To be
eligible” for any of the discretionary incentives listed the project must (1) meet one of the
affordability requirements, (2) be subject to prevailing wage requirements for construction, and (3) if
it destroys existing affordable units, show it has met all of the replacement of lost housing units with
“equivalent units” and restricted rent for such units to the same income levels of the existing tenants
or below. To verify compliance with the eligibility requirements, applicants are required to file an
Affordable Housing Application.

The Developer filed this Application in October 2018, but it contained evasive or incomplete
information regarding the bedroom count for the existing units of the apartment building proposed for
demolition. AR 268570-576. Table 2 of the form required the Developer to investigate and disclose
the number of units with 2 or 3-bedrooms slated for demolition, but the Developer simply inserted the
word “varies bedrooms.” On a subsequent page, the Developer certified that all the units listed in
Table 2 would be replaced with equivalent units. AR 268576. The Developer essentially certified that
it would replace “varies bedrooms.” Thus, the Developer’s own evasive and incomplete application
denied the City information it required to perform an accurate AB 2556 evaluation of equivalent units.
City staff should have found the application incomplete until the Developer provided accurate data,
but staff did not do so.

But even if the Developer failed to file a compliant application, the City was in a unique
position to obtain the information it needed to complete the verification: the City owns the apartment
building proposed to be demolished. As owner it must have floor plans. The City is the landlord of
the tenants in this apartment building. As landlord of 4 existing rent-controlled units, the City
possessed actual information on tenant income and rent paid, but it did not bother to search its own
records.

The reviews contain no discussion of this eligibility requirement at all, including how the

number of bedrooms were determined, and how the tenant income levels in the units were
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determined.' Having undertaken no effort to determine the number of the bedrooms of each unit of the
City’s own apartment building, the City staff had no information to make any eligibility finding that
the Entitlement Plans proposed to be approved as part of the discretionary entitlement had enough
bedrooms to be found in conformity with the Equivalent Size requirement of Government Code
section 65915(c)(3). In fact, the plans approved on December 1, 2021 contain only studio, one
bedroom and two-bedroom units. AR 30035. Housing Managers knew this was required to be eligible
for the entitlements (and eligibility for the CEQA exemption). AR 96132 (“Current unit mix has no
3BRs and it may impact the entitlements package. If so, big trouble.”) Similarly, the record shows no
reasonable effort to determine the income or rent levels paid by the tenants even though the City as
landlord possesses this information.

Had the Housing or Planning Department made a good faith effort to obtain the bedroom
count of the City’s own building, and the rent paid by the tenants, it would have known there are three
units with two bedrooms, and one unit with three bedrooms, and what the affordability levels of the
units that would be required. The 1965 building permit depicts an extra room built off the rear of the

first floor of an otherwise rectangular apartment building which would have been evident to even a

' The City Housing Department staffer who conducted the first review, failed to comprehend the
requirement to investigate the City’s landlord records for the apartment house. AR 212009-012. He
sent out at least two mailings to the tenants asking them to self-report their income, and both times
they came back as undeliverable due to his mailing to the wrong address. 1d. After those failed
efforts, and even though the Developer’s Executive Director, Ms. Dennison told him that the City
owned the building and likely possessed tenant income information, the Housing staffer made no
effort to obtain the information from the General Services Department, and instead just invoked a
formula to estimate income levels for the building. AR 211982. He incorrectly concluded that the
Developer only needed to provide 3 affordable units and 1 market rate unit. AR 2218, 232943-945.
This review did not assess the equivalent unit level or set the income or rental level of the affordable
units to assure they were at or below the income level of the current tenants. It just accepted the
Developer-provided information that all 4 units were 2-bedroom. AR 212011. The bedroom count
was wrong.

About a month before the Project was scheduled to go to the City Planning Commission to begin
the entitlement approval process, the Developer applied for a Mello Act Compliance Review
determination. AR 19093-131. City staff rushed to conduct the analysis of the units but once again the
only issue examined was whether or not the developer was required to provide replacement of low-
income units under the Mello Act. AR 34060-61. No other studies or investigations were conducted
by staff to verify that the Project plans complied with minimum equivalent size requirements, as
required by Govt. Code section 65915(c)(3). AR 111-113.
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casual observer. AR 19131 & 2224, 12805 No one lifted a finger to verify this information and it led
to the City’s approval of Entitlement Plans that were objectively not compliant with the eligibility
requirements of LAMC 11.5.11. Those plans cannot be changed without a new discretionary
approval.

The Developer has no response to the language of section 11.5.11 and Government Code
section 65915(¢c)(3)(B) and (¢)(3)(D) is an eligibility requirement in order to qualify for the
entitlement. Instead, the Developer deflects stating that: “[i]f a three-bedroom unit exists on-site,
which remains unclear based on the evidence in the record . . ., the Project will contain one when it is
built. RPI Br., 25:14-15 & 26:5-6. Thus, the Developer is laying the groundwork to evade modifying
the entitlements to add a 3-bedroom unit at building permit stage, and fails to acknowledge that the
City’s approved plans objectively are contrary to the fact that there is a 3-bedroom unit onsite as
testified to under oath by the tenant who lives there.

In its opposition at pages 26:18 —28:10, the Developer constructs an elaborate sophistry to try
to blame the low-income tenants and CSCD for the Developer and the City failing to do their jobs for
nearly three years. It was the Developer’s obligation to file a complete application form for the
Affordable Housing Incentives at the beginning of the process — and it filed a lazy and information-
devoid application. Compare Table 2 at AR 268572 to the certification Developer would replace
“varies bedroom” at AR 268576. Was that a good faith effort or a blow off of the law’s eligibility
requirements? After three years of piddling around, the City was still filing staff reports saying it had
no information about the income or rent paid by its own tenants, or how many bedrooms were in each
of the units of its own building! The Developer claimed “extensive efforts to gain information” when
the record shows two mailing to the tenants came back undeliverable with the wrong address on them.
AR 212009-012. The Developer’s attorneys have a lot of nerve to point an accusatory finger at the

tenants? for speaking truth to power.

2 In a particularly outrageous game of blame shifting, the Developer claims that it just could not

possibly tell whether or not the third bedroom drawn on the 1965 building permit application was on

the first floor or “a different floor.” RPI Br., 27:7-10 citing 19127-131, esp. 19131 map. But a photo in

the Developer’s own presentation to the City Planning Commission shows the third bedroom is, of

course, attached to eastern first floor unit. AR 11288, see also 2224 & 12805. As if it would be

anywhere other than the first floor. Comparing the building permit map to photos or an inspection of
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It was the job of the Developer to find out and submit building plans that had the (1)
equivalent sized units, and (2) a determination of the rent levels incorporated into the plan approvals
or binding covenants. Neither of these things happened, and the approved plans are substantial
evidence the Project did not qualify for the entitlements at the time of approval. AR 96132 (“Big
trouble email”’). Having failed proceed in accordance with law, the development incentives must be
set aside until the City and Developer do their jobs to modify the Project plans to demonstrate
eligibility.

V. THE CITY VIOLATED CEQA WHEN IT USED A STATUTORY EXEMPTION
FOR A PROJECT THAT OBJECTIVELY FAILED TO MEET THE EXEMPTION’S
ELIGIBILITY REQUIREMENTS AT THE TIME OF APPROVAL.

A. The Structure and Plain Language Of The Exemption Statute Is Narrow As The
City Itself Authoritatively Interpreted The Statute in October 2019.

Public Resources Code section 21080.27 has two key sections:

Section 21080.27(a)(3) sets out all the eligibility criteria that must be objectively established
for a project to be found to be “supportive housing” “for the purposes of this section.”

Section 21080.27(b)(1) grants a CEQA exemption to projects that meet all (not some) of the
eligibility criteria of “supportive housing” for a project within the City’s boundaries if the City
approves or carries out any activity in furtherance of such qualifying “supportive housing.”

If a project does not meet the minimum eligibility criteria to qualify as “supportive housing,”
then under section 21080.27(b)(1) no CEQA exemption may be given because the approval or action

99 ¢¢

carried out could not, by definition be “in furtherance of providing” “supportive housing.” It would
merely be in “furtherance” of something less and unqualified. Thus, the precisely defined and
objectively measured eligibility criteria under section 21080.27(a)(3) is far more critical to the
construction of the applicability of the exemption than the undefined phrase “in furtherance of
providing” in defining what was eligible to receive a complete pass on CEQA review requirements.

CSCD’s opening brief pointed the Court to the City Planning Department’s implementation

policy memo for AB 1197, dated October 16, 2019 [less than 30 days after the Governor signed AB

the building would have confirmed there was a 3-BR unit.
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1197 on September 26, 2019]. CSCD Br., 23:20-24:6. The City’s memo interpreted the words
“supportive housing” exempted by the Legislature in PRC section 21080(b)(1) to apply solely to those
land use plan and zoning modifications necessary to enable the supportive housing as defined in
PRC section 21080.27(a)(3) to be developed — and nothing more than that. Solely means solely.

The memo unambiguously set forth the City’s official policy and statutory interpretation as
allowing a CEQA exemption for only the discretionary planning and zoning changes needed for a
supportive housing to qualify under section 21080.27(a)(3). The City’s interpretation was:

“The CEQA exemption encompasses the approval of planning entitlements that solely

enable the proposed . . . supportive housing use, including any necessary Zone

Change, General Plan Amendment . . . or other required land use action that results in a

project that meets the requirements discussed above [the requirements to qualify as a

supportive housing project]. AR 2355, emphasis added.

A review of PRC section 21080.27(a)(3), and all the statutes or ordinances it references, reveals that
no commercial or ancillary land uses are required to be part of a housing project in order for it to
meet the definition of “supportive housing” under state and local laws. Consistent with the
Legislature’s intent to only exempt those projects laser focused on the priority of supportive housing
from City of Los Angeles CEQA review, no General Plan amendments seeking to “up plan” land
beyond multi-family residential housing land use designation in the General Plan was permitted, and
no zoning amendments to “up zone” more than R zoning was permitted for this CEQA exemption.?

Accordingly, the City’s memo directed City Planners to absolutely assure any project
remained within the limits of the Legislature’s definition of “supportive housing” in section
21080.27(a): “In such cases, the Letter of Determination (LOD) issued by DCP should include a
project description which specifies that the use is limited to a . . . supportive housing development
as defined by the bill.” AR 2355, emphasis added. The City’s Letter of Determination on July 13,
2021 did not include a project description “limited to a supportive housing development as defined by

the bill.” AR 29831.

3 Even when the City released the RFP in 2016 seeking a developer, long before the exemption was
enacted, the RFP stated the Project site only needed to be replanned and rezoned to R3 zoning. SAR
380382. A residential land use designation and R3 zoning would have complied with Pub. Resources
Code, § 21080.27, subd. (a). But Councilmember Bonin added the commercial uses later.
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B. No Land Use Entitlements Can Be Approved If The City Has No Factual Basis To
Support Findings The Project Met All, Not Just Some, Of The Eligibility
Requirements For A Statutory CEQA Exemption.

CSCD set forth in the opening brief that because the Project required multiple discretionary
approvals, the eligibility for the CEQA exemption was required to be established prior to the City
Council’s final approval on December 1, 2021 (and again on June 17-24, 2022 for the reapprovals).
CSCD Br., 22:4-14. Inability to qualify for the CEQA exemption would have required compliance
with CEQA’s environmental review process as mandated by PRC section 21080(a). The Developer
offers no rebuttal, and must be taken to have conceded that an applicant is required to fully meet all,
not just some, of the statutory CEQA exemption requirements before the agency takes final action to
approve the Project. CSCD Br., 23:9-19. Indeed, the Developer says “[s]ubstantial evidence supports
the City’s application of the exemption” (RPI Br., 30:19), followed by an extended string cite of
documents the Developer says is substantial evidence. However, the Developer almost exclusively

cites the City’s own cursory findings or contentions of the Developer’s attorneys without evidence to

support those statements.* However, there were six critical eligibility items that are not supported by

* To assist the Court, CSCD spells out what evidence the Developer cited. AR 4-5 [exemption
justification narrative on the NOE without supporting evidence], 32-33 [resolution directing Coastal
Land Use Plan amendments be sent to Coastal Commission stating the project qualifies for AB 1197
exemption without attaching supporting evidence], 466, 470-471, 484 [selected pages of the Planning
staff report to the Advisory Agency asserting Project is exempt without attaching supporting
evidence, including an admission that any funding letter must state the commitment is from one of the
five funding sources], 518, 527-529 [CPC Appeal Staff Report including two narrative pages on
exemption but attaching no supporting evidence for the determination], 1921-30 [April 2020 Latham
Itr. where Developer originally asked to be relieved of environmental review under AB 1197 even
though it was not a HHH funded supportive housing project, and instead attaching the February 16,
2018 County Health Dept. Letter of Intent to fund services or rent subsidy in the future as the sole
evidence the Project had funding], 1932-37 [January 2021 Latham Itr. arguing exemption], 1809-27
[May 2021 Latham ltr. arguing], 264919-925 [May 2021 Latham ltr. asking funding source in Project
documents be changed from HHH supportive housing capital construction fund to Measure H],
45989-46010 [October 2021 Latham ltr. arguing]. The Developer failed to cite City findings in
support of the Land Use Plan amendments in June 2022. CSCD cited them in the opening brief as AR
290672 & 290596-599 [June 17, 2022 City NOE and report claiming exemption without attaching
any supporting evidence]. CSCD Br., 23:5-6. None of this evidence rebuts CSCD’s cited evidence
that the Project failed to meet at least six eligibility requirements for the two approval actions in
December 2021 and June 2022. This is the only evidence the Developer cites on page 30:20-21in
support of the proposition that the Project met all eligibility criteria of Pub. Resources Code,
§ 21080.27, subd. (a)(3) by December 1, 2021 and June 17-24, 2022.
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substantial evidence for this particular supportive housing project.> Having no substantial evidence
to demonstrate compliance with all six eligibility criteria, the City failed to proceed in accordance
with law by using the CEQA exemption as its environmental clearance document.
C. The City’s Approval Of The Project With Thousands Of Square Feet Of Unrelated
Nonresidential/Commercial Uses Was Contrary To The Plain Language of the
Exemption Statute.

On April 21, 2020, the Developer’s counsel sent a letter to City Planning arguing that the
Project was eligible for the exemption. AR 2342-48. Contrary to the City’s implementation memo
(AR 2355), the letter merely assumed that if the residential part of the Project could be shown as
meeting the definition of “supportive housing” under section 21080.27(a)(3), all other components of
the Project not part of the definition of “supportive housing” would be swept into the exemption. AR
2342-48. The letter conspicuously avoided referring to the City’s implementation memo. Id. In other
words, the commercial uses were piecemealed from analysis.

On January 27, 2021, in support of the Developer’s subdivision tract map hearing and now
fighting off public comment letters asserting all the non-supportive housing uses were not CEQA
exempt per the City’s memo, the Developer’s attorneys submitted another letter, attaching its April
21, 2020 letter and the City implementation memo. AR 2335-55. In this letter, the Developer
affirmatively misrepresented to the Advisory Agency planners the content and effect of the City’s

implementation memo:

“. .. the City of Los Angeles Department of City Planning issued a memorandum
(“DCP Implementation Memo™), Exhibit B, summarizing how the City would
implement the exemption. The City’s memorandum explains that the exemption
covers all discretionary planning entitlements a supportive housing use requires.
This includes any necessary Zone Change, General Plan Amendment, Conditional Use
Permit, or other required land use action. In other words, the City’s approval of the
land use entitlements for a supportive housing project that meets the eligibility
requirements of AB 1197, is exempt from CEQA.” AR 2336, emphasis added.

This letter flipped the City’s implementation memo upside down. It was not an accurate summary of

> Most, if not all, of the supportive housing projects funded under the HHH bond issue, easily
qualified for AB 1197 because they stayed focused on the goal — delivering supportive housing at
“right-sized” locations without appending land uses not needed to deliver supportive services.
In this case, CSCD raised six distinct CEQA exemption eligibility problems for this Project:
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the memo, particularly the obligation of a reviewing City planner to “include a project description
which specifies that the use is limited to a . . . supportive housing development as defined by the
bill.” AR 2355, emphasis added.

Since receiving these two letters of the Developer’s politically connected counsel, City
Planners have apparently ignored the October 16, 2019 implementation memo. The record contains
the City’s original interpretation and how it was twisted by the Developer to obtain a CEQA
exemption it was not entitled to receive. This Court must hold the City to its original statutory
interpretation of PRC section 21080.27 in its own implementation memo. Yamaha Corp. of America
v. State Bd. of Equalization (1998) 19 Cal.4th 1, 13 (a “vacillating position ... is entitled to no
deference). Nor is there any evidence of “careful consideration by senior agency officials” to support
deviating from the duly adopted implementation memo. /bid.

The Developers opposition argument tries to focus the Court on how the residential part of the
Project meets all the eligibility requirements for a supportive housing project, without reference to or
discussion of the City’s AB 1197 implementation memo, which states that the land use entitlements
exempt from CEQA are solely those required to enable the site to accommodate a residential
supportive housing project. RPI Br., 30:25-31:10. Then the Developer says CEQA “does not apply to
any activity approved by or carried out by the City of of Los Angeles in furtherance of providing
emergency shelters or supportive housing in the City of Los Angeles.” RPI Br., 31:15-17. But this
contention is purposely imprecise where precision in statutory construction is critical. The
21080.27(a)(3) definition specifies what is necessary to qualify as “supportive housing” and inclusion
of any nonresidential commercial uses are NOT in the definition. So when the Developer claims that
the Legislature did not expressly prohibit commercial uses from the definition, it did so by not
requiring it to qualify as “supportive housing.” The Developer’s contention is wrong and contrary to
the City’s original authoritative interpretation in its October 16, 2019 AB 1197 implementation memo.

Where “supportive housing” is a defined term “for purposes of this section” as only those
things required to provide it (§ 21080.27(a)), the City cannot read the defined term “supportive
housing” in subdivision (b) untethered from its definition in subdivision (a). This Project does not

meet section 21080.27(a)(3)’s definition of “supportive housing” and under section 21080.27(b)(1)
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the exemption only applies to those land use entitlements needed to enable a project as defined in
21080.27(a)(3). The City must be held to its original interpretation which is consistent with the plain
language of the statute. Yamaha, supra, 19 Cal.4th 1, 13; see Gentry v. City of Murrieta (1995) 36
Cal.App.4th 1359, 1404—05 (city bound by decision to proceed with negative declaration instead of

supplemental EIR).

D. The Funding Letter Objectively Fails To Demonstrate Compliance With The
CEQA Exemption Statute At The Times Of Both Approvals.

The parties agree that the Developer has only ever claimed the Project is funded by Measure H
funds, and that the record evidence upon which the City’s finding or determination of compliance
with PRC section 21080.27(a)(3)(C)’s funding requirement is based upon a February 16, 2018 Letter
of Intent® from the Los Angeles County Health Department to Venice Community Housing
Corporation (the “Letter of Intent”). AR 2350-51.

Just like the preceding section, determining the Project’s entitlement to a CEQA exemption
hinges on the plain language of PRC section 21080.27(a)(3) which defines “supportive housing” as
meeting certain other statutory requirements and “that is funded, in whole or in part, by any of the

following: [list of 5 funding sources including Measure H].” A project that does not meet both the

¢ Just like the City, the Developer inaccurately calls the February 16, 2018 letter from the County a
“Commitment Letter”. RPI Br., 33:9. However, the County itself in the April 9, 2021 Department of
Health spreadsheet at SAR 382024-025 called the letter what the County considered it: “6 years post
LOI, Project does not appear to have HHH dollars or many other significant capital dollars, and is
subject to extensive entitlements process due to Coastal Zone and CEQA regs.” So the County knew
what it sent: an LOI or “Letter of Intent.” On the status columns, the County specifically stated “Feb
2018 commitment was 68 units of Conditional FHSP.” (Emphasis added.) The condition was that no
actual allocation of funding would occur until after negotiation of an agreement, and that would not
start until the Condition was met: the Project first obtaining capital funding to demonstrate financial
feasibility. A conditional commitment where the precondition has not occurred is not a “commitment”
of funds. The MRSA [Master Rental Services Agreement] Column confirmed that any funding
agreement for Flexible Housing Subsidy Pool funding was “NOT YET EXECUTED”. Therefore,
County staff recommended in the comments “Consider cancelling.” Thus, in April 2021, days before
the City Planning Commission would consider the CEQA exemption, the County confirmed the
Project lacked capital funding, no funding agreement was executed, and no operational funding (not
capital funds) would be considered until the condition imposed in February 2018 was satisfied. The
Developer and the City mislead this Court when they try to call the letter a “Commitment Letter.” It
was no such thing. Also, the Developer’s claim that CSCD did not “prove” the LOI was cancelled.
That is irrelevant because the LOI itself was never an allocation of funds to the Project. The Project
has no funding commitment from any of the 5 CEQA sources.
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statutory requirements and the funding requirement, does not meet the definition of “supportive
housing” for which the exemption is permitted.

It is telling the Developer’s opposition brief does not quote to the Court any of the language
contained in the February 16, 2018 Letter of Intent in the record. City Br., 16:24—-17:24. That letter is
the only evidence in the record from which the City or Developer could hope to establish the Project
had the required funding at the time of approval.

Just like the prior section, the City’s AB 1197 implementation memo of October 16, 2019,
cited and quoted in CSCD’s opening brief (24:7—17), contained a contemporaneous and authoritative

interpretation of the meaning of the section 21080.27(a)(3) funding requirement:

“For the purposes of determining whether a supportive housing development is funded,
in whole or in part, by one of the applicable funding sources, an approved letter of
funding commitment from the applicable funding agency will be required of the
applicant as part of the application for the exemption. Such letter must indicate that
the project has been awarded funds from one of the five above-listed funding
sources.” AR 2355, emphasis added.

It is also telling that the Developer failed to specifically cite this critical document to the Court,
because the statute and the City’s interpretation of it are critical to properly determining if the Project
had the required funding to qualify for the CEQA exemption.

CSCD now directs the Court’s attention to AR 235051 which is the Letter of Intent the
Developer attached to its attorneys’ April 21, 2020 letter requesting the CEQA exemption for this
Project. AR 2342-51. As indicated in CSCD’s opening brief, the Letter of Intent nowhere states that
“award of funding” has been made to the Reese Davidson project from Measure H. This fails to meet
the City’s interpretation of the statute which requires that “such letter must indicate the project has
been awarded funds from one of the five above-listed funding sources.” Failure of the letter to
identify the source of funds is fatal. No one, including this Court, can speculate on what the source of
funds were in the letter, particularly since the source of the claim originated in the Developer’s
uncorroborated April 21, 2020 letter seeking City agreement to abandon the environmental review

process and merely claim the Project was exempt.’

7 The first time anyone claimed that the Letter of Intent was an award of funding from Measure H
was the Developer’s attorney letter of April 21, 2020. AR 1921-30, 2342-51. The unsupported claim
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Moreover, the Letter of Intent in no way showed the Project “has been awarded funds.”
Instead, the Letter of Intent contained an express statement that no award or binding grant agreement

negotiations would proceed until the Project first had sufficient capital funding to demonstrate

financial feasibility: “Upon receiving the various capital funding commitments necessary to ensure
project feasibility, DHS will, through our established funding approval and contracting procedures,

engage in contract negotiations with appropriate parties to provide the services and funding
described above.” AR 2351, emphasis added. The Letter of Intent even stated a date it could expire:
June 30, 2022. The actual contract award of funding is expressly deferred to fulfillment of the
express condition and if the condition of obtaining full capital funding from elsewhere was not
completed by June 30, 2022 even the Letter of Intent expired. The Developer has no response to this
evidence which alone is outcome determinative.

CSCD’s opening brief alleged the City in its findings falsely asserted “Measure H funds will
be used to fund both the proposed project and supportive services. AR 1-5 (12—-1-21), 290596-599
(6-17-22)” Emphasis added. CSCD Br., 26:1-16, fns. 10 & 11. The Developer offers no contrary
argument or evidence, so it must be taken as an admission that the intent of PRC section
21080.27(a)(3)’s list of funding sources is that they are all brick-and-mortar programs that fund actual
construction impacting the environment, and this Project has no such funds. The City’s “finding” that
the construction Project was funded by Measure H was an outright lie.

The Developer’s brief tries to claim that funding of supportive services or rental subsidy is
sufficient funding even though it is not brick and mortar construction funding (RPI Br., 34:4-6), but
the rendering of these services are not within the City’s project description of the construction
project for which the CEQA exemption is required. CSCD’s contention that only capital funding of

the HHH bond program or the other four capital building funding programs qualifies for the

that the Letter of Intent is an award of Measure H funds appears to have been picked up and repeated
over and over in a City Hall echo chamber without bothering to verify the funding in fact is Measure
H funding. AR 2344, 2350-51. There is no substantial evidence in the record on this critical eligibility
requirement. Substantial evidence does not include argument, speculation, unsubstantiated opinion or
narrative, evidence which is clearly inaccurate or erroneous or not credible. See Pub. Res. Code

§§ 21080(e), 21082.2(c); CEQA Guidelines § 15064(f)(5), 15384; City of Long Beach v. Los Angeles
Unified Sch. Dist. (2009) 176 Cal.App.4th 889, 898.
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exemption is supported by the Legislative History of AB 1197 cited by CSCD in opening brief at
26:23-28. Throughout the consideration of AB 1197, the author, Mr. Santiago, expressed intent that
the exemption was narrowly drawn to enable construction projects of purely supportive housing
funded by the City’s HHH bond issue to proceed without environmental review. AR 267752, 267764,
268028. He emphasized the HHH program was solely a brick-and-mortar construction program. AR
267902. On September 6, 2019, the original version of the bill was amended to the current language
that added four other brick-and-mortar funding programs that are solely or partially capital funding
programs like the HHH bond program. AR 268001-012.% Thus, money from a pot for future operating
services cannot be used to impact the environment in building the project the statute intends to
exempt. For this reason, the Letter of Intent’s expressed possible future funding of two types of
services once the building is capital funded and built is contrary to the author’s intent to restrict the
exemption to capital funded supportive housing construction projects.
E. The Project Plans Approved By The City Objectively Established That Insufficient

Nonresidential Floor Area Was Committed To Providing Supportive Services In

Order To Qualify For The CEQA Exemption.

CSCD’s opening brief at pages 28:3—29:9 pointed out that the City’s approved plans include
the Developer architect’s calculation of the residential and nonresidential floor area of the
Project’s buildings, and these plans are the only objective measuring stick for which compliance
with the 3% supportive services space requirement can be verified to determine eligibility as a

“supportive housing” project as specified by the Legislature under Government Code section

8 The community submitted Measure H Audit reports that showed this program has a modest capital
funding allocation to help construct supportive housing projects, and that in the year prior to the
February 16, 2018 Letter of Intent, the County used Measure H capital funding for several projects
totaling $9 million. None of this money, which impacts the environment, was awarded to the Venice
Dell Project. AR 268354. The Developer makes a specious argument using the Audit Report: it says
that because the County Health Department allocated the greatest percentage of monies dedicated to
rental subsidy, the City can assume the character of the funding is Measure H. But the Letter of Intent
contradicts this claim because the County said the monies, if ever awarded, would come from “FHSP”
funds. AR 2351 & SAR 382025 (“Conditional FHSP”). The Flexible Housing Subsidy Pool was
created with Conrad Hilton Foundation funding, other private foundations, and LA Cares Health
Insurance. CSCD 2d Supp. RIN, Exh. P. The City authoritative interpretation of the statute required
the notice of award of funding state the source of funds. Wild speculation is not substantial evidence.
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65651(a)(5),’ as incorporated as an eligibility requirement of PRC section 21080.27(a)(3). This is not
a trivial matter since AB 1197’s author, Mr. Santiago, drafted the bill to include this requirement as a
prerequisite to approving a project using the CEQA exemption. Because approved Plans are not
changeable without a new decision, the Plans must show the required percentage of supportive
services floor area at the time of Project approval in order to be eligible for the exemption.

In a typical supportive housing project in the City, the 3% minimum is easy to achieve. Most
supportive housing projects have the usual covered areas outside the residential apartments that are
counted under LAMC section 12.03 as nonresidential floor area (“lobby, hall, closet, storage space,
water closet, bath, toilet, slop sink, general utility room or service porch’), but no significant
commercial space like the current Project.

The Developer’s architect set out the residential and nonresidential floor area of the Project®
in his table called “Area Provided By Occupancy” (AR 30035) of the approved plans. It lists all
residential and nonresidential floor area of the building as defined in the Municipal Code, and this is
confirmed by the City at footnote 17 of the Developer’s opposition where it admits the total floor area
is 103,957 square feet which matches the total on the architect’s table. At AR 30035 on the lower
right, the architect excluded from the floor area calculation the Open Space Provided (areas open to

the sky) at 16,250 sf of common space and 4,930 sf of landscaped space. Given the statutory language

*  Govt Code §65651(a)(5): “Nonresidential floor area shall be used for onsite supportive services in
the following amounts: . . . (B) For a development with more than 20 units, at least 3 percent of the
total nonresidential floor area shall be provided for onsite supportive services that are limited to tenant
use, including, but not limited to, community rooms, case management offices, computer rooms, and
community kitchens.” Total nonresidential floor area is the metric set by the Legislature itself.

9 The architect’s floor area calculations and divisions by residential and nonresidential use are
based upon the following LAMC § 12.03 Definitions: BUILDING. Any structure having a roof
supported by columns or walls, for the housing, shelter or enclosure of persons, animals, chattels or
property of any kind. FLOOR AREA. The area in square feet confined within the exterior walls of a
Building, but not including the area of the following: exterior walls, stairways, shafts, rooms housing
Building-operating equipment or machinery, parking areas with associated driveways and ramps,
space dedicated to bicycle parking, space for the landing and storage of helicopters, and Basement
storage areas. RESIDENTIAL BUILDING. A building or portion thereof designed or used for
human habitation. ROOM, HABITABLE. An enclosed subdivision in a residential building
commonly used for living purposes, but not including any lobby, hall, closet, storage space, water
closet, bath, toilet, slop sink, general utility room or service porch. The exclusions from Habitable
Room are by definition the nonresidential Floor Area.
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requiring a percentage calculation of Supportive Services Floor Area + Total Nonresidential Floor
Area, CSCD objectively pulled the numbers from the architect’s “Area Provided By Occupancy” table
at AR 30035, with all the nonresidential use columns summed, and showed its math: 685 supportive
services space + 39,677 all nonresidential space = .01726441 or 1.72%. The Project fails to reach 3%
minimum."'

The Developer says the City can unilaterally exclude Common Areas, Walkways (Hallways),
Covered Alcoves, and Areas Under Building Overhangs'? that the architect determined were required
to be included in his table as nonresidential uses under the Municipal Code. This leaves only the 685
of services offices, the 2,255 of Retail, 810 Restaurant, and 2,875 Art Studio = 6,625 after exclusion
of all the things the Developer days the City does not want included. The Developer’s “new math”,
not even shown in its brief, is: 685 + 6,625 =.10339623 or 10.34%. But the Developer’s exclusions
are contrary to the substantial evidence of the architect’s table, which is supported by Los Angeles
Municipal code definitions. That was the architect’s job: account for all floor area under applicable
municipal law. The Developer, untethered from the municipal code, offers a bald assertion that the
common areas, lobbies, enclosed bike storage, laundry facilities and community rooms are
“residential area,” and “not nonresidential uses” RPI Br., 35:8—11. The LAMC definitions are
contrary.” The Developer’s architect identified all the floor area and its nonresidential uses in his

Table. The Developer is responsible for the deficient allocation of enough supportive service space.

' CSCD’s math just based upon the architect’s columns of nonresidential uses is generous because
the first floor of the Project are live work units for artists. The City’s code uses an assumption that at
least 10% of every live/work unit is assumed to be a nonresidential floor area. AR 267560-561. With
13,640 sf of live/work space, an additional 1,364 sf ought to be counted as nonresidential taking the
percentage even lower than 1.72%.

12 Overhangs were properly included by the architect. “For all Building Code applications, the area
under architectural projections exceeding 5 feet (1524 mm) in width, as defined in Sec. 91.3204.1,
shall be included in the floor area calculation.” AR 267397-398.

3 “RENTABLE FLOOR AREA . The floor area in a building, exclusive of corridors, stairs,
elevator shafts, lavoratories, flues and janitor’s storage closets.

RESIDENTIAL BUILDING. A building or portion thereof designed or used for human
habitation.

ROOM, HABITABLE . An enclosed subdivision in a residential building commonly used for
living purposes, but not including any lobby, hall, closet, storage space, water closet, bath, toilet, slop
sink, general utility room or service porch.” LAMC § 12.03, AR 267415-416.
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Covered Alcoves and Building Overhang Areas - The first-floor artist live/work units are

placed by the architect beneath wide overhangs that constitute the first floor covered walkways. See
AR 30034-036 for visual depiction. Similarly, covered alcoves are enclosed within the building walls
and adjacent to the interior walkways. See AR 30043, 45, 46 for visual depiction. At footnote 18 of
the Developer’s opposition, it admits these areas from the architect’s chart at AR 30035 might be
includable (the Developer uses incorrect square footage numbers), and when it is included using the
correct amounts, the percentage drops to 3.3% (6,625 + 5045 + 9010 = 20,680) (685 + 20,680 =
0.03312379), net the 5.3% the Developer claims in its wrong math.

Common Areas — These areas are flagged by the architect as “Common areas includes lobbies,
enclosed bike storage, laundry rooms, and community rooms.” AR 30035, note beneath table. All of
these covered areas are exceptions to the Habitable Room definition and includable nonresidential
floor area. When the common areas are added, as they must be, the percentage drops to 2.6%. (20,680
+ 5,182 =25,862) (685 + 25,862 = 0.02648674).

Internal/External Walkways (Hallways) — The architect has a column titled “Exterior

Walkways” but that is a misnomer. On the second floor of the two buildings, the interior halls are
covered and the plans also show third floor walkway with structure to cover them. These are halls,
and an exception to the Habitable Room definition, and includable nonresidential floor area. When the
walkways are added, as the architect did, the percentage drops to 1.7%. (25,862 + 13,815 =39,677)
(685 +39,677 =0.1726441). The Project fails to qualify for exemption.'

F. The Record Establishes That The City Failed To Expend Any Reasonable Efforts
To Determine The Equivalent Replacement Units Or Properly Identify The Project
Replacement Units Restricted By Income Or Rents Of Existing Tenants So The
Project Could Qualify For The CEQA Exemption.

In Section IV supra, and in opening brief, CSCD extensively reviewed how the City staff

simply ignored the eligibility requirement of ensuring the building plans proposed for City approval

4 All the correspondence listed in the opening brief at 29:2-7 put the Developer on notice that
insufficient floor area was dedicated to serving the target population it says it wants to serve well.
Why the plans were not modified to add more service area before final approval is an indication of the
hubris of the Developer. It refused to stop being so stingy with supportive services space for its
clients, and as a result, it has a set of approved plans that are ineligible as “supportive housing” under
PRC section 21080.27(a)(3), and ineligible to use the exemption.
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contained the required minimum replacement units (with at least the same number of bedrooms as the
units demolished), how the City did not determine the income levels or rents paid of the tenants in the
existing apartment building and assured that there was an enforceable requirement for units at the
proper income level or rent in the Project approvals. None of this was done as is required to determine
eligibility to use the CEQA exemption as the environmental clearance document for the Project
approvals.

The Developer claims the City can point to its “findings” that the Project fully complies with
the equivalent unit size and income level by inserting a project condition to perform this work later
(RPI Br., 35:17-21)(AR 29836), but the Plans approved by the City without at least one 3-bedroom
unit to replace the 3-bedroom unit proposed to be demolished is undisputable proof that the City did
not bother to assure equivalent units were in the approved Plans in order to enable the Project to
qualify for the CEQA exemption.

Similarly, the City and Developer had more than 18 months from the time the Developer asked
for the exemption until final approval on December 1, 2021 to make a reasonable effort to obtain the
tenant’s income and rents information and require enforceable covenants to be formulated to
demonstrate compliance with the replacement unit income or rents levels at or below the income or
rents levels of the former tenants. Govt. Code § 65915(c)(3)(B)(i). The City and Developer points to
absolutely no evidence, let alone substantial evidence, that the City acted reasonably by sending two
rounds of mailings to the existing tenants that came back as “undeliverable” as incorrectly addressed.
Instead of personally delivering the request for information to the tenants, the Developer’s
representative says in an email she taped the letters to the outside of the tenant mailboxes. This was an
unreasonable method as the letters could have been tossed by the mail delivery person as violative of
postal regulations, and the City has no confirmation of actual delivery in the record. The statistical
method is only authorized if “[i]f the income category of the household in occupancy is not known.”
But the record shows a willful disregard of the right of the tenants to actual notice and participation.
The decision to use statistical data was not grounded on a reasonable opportunity of the tenants to
participate. Using the wrong address twice and then relying only on the Developer’s claim it taped

letters to the tenant mailboxes was not the actions of a reasonable person before invoking the
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imprecision of generic statistical assumptions.

The Developer’s brief ignores these facts merely asserting that statistical analysis could be
used. Even the Housing manager knew the deficiency was “a big problem” for entitlements, (and the
CEQA exemption too). AR 96132. Compliance with a CEQA exemption cannot be demonstrated by a
project condition to be determined after project approval. The Developer refuses to acknowledge that
CEQA exemptions must be fully met before the Notice of Exemption can be used as the
environmental clearance document.

G. The Public Parking Garage, Improperly Added To The Developer’s Project
Description Although The Developer Will Not Own Or Lease The Land, Or Own
Or Operate The Garage, Is A Project Of LADOT And Cannot Meet Pub. Res.
Code § 21080.27(a) Definition Of Supportive Housing To Qualify For The CEQA
Exemption.

The City’s October 16, 2019 implementation memo specifically restricts eligibility to receive
the CEQA exemption of section 21080.27(b)(1) based upon the definition of “supportive housing” in
subsection 21080.27(a)(3). The public parking garage fails to qualify for the (b)(1) statutory
exemption for two reasons. First, if the Project failed to meet any of the eligibility prerequisites
discussed above (i.e., the required funding letter specifically awarding Measure H funds), the separate
Public Parking Garage that the Developer insists is part of its Project must also fail to qualify for the
CEQA exemption. Second, because the Public Parking Garage substantively is not the Developer’s
Project, but rather the City’s Department of Transportation’s separate project (AR 192653—-656), the
City was required to analyze the two projects side by side with two different project proponents.
Banning Ranch Conservancy v. City of Newport Beach (2012) 211 Cal.App.4th 1209, 1226 (projects
with separate proponents and different purposes are analyzed separately under CEQA). The
Developer was financing and building the residential/commercial project including all of its own
parking on the West Site. The City was financing and building the Public Parking garage on land it
owned and would retain as it owned and operated the Public Parking Garage for its useful life.
Substantial evidence supports the separate project: AR 18030 [separate approval expected], 18036
[LADOT to own and operate], 17679—780 [org. charts], 17181-182 [separate entities for public

garage]. Orinda Assn. v. Board of Supervisors (1986) 182 Cal.App.3d 1145 related to piecemealing is
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distinguishable where, as here, the garage has separate utility to fulfill beach access obligations of the
City and the garage by itself fails to qualify as a supportive housing project eligible for the section
21080.27(b)(1) exemption. The City cannot lump in the separate project and paint it with the narrow
exemption.

The Developer goes right back to the general and imprecise claim that if the piecemealed
residential component qualifies as “supportive housing” anything the City attached to it is also
exempt. That is contrary to the definition under section 21080.27(a)(3) which includes no parking
other than that required to serve the “supportive housing” activity. The separate public parking garage,
with different proponent and beneficial owner required separate treatment.

VI. SINCE THE CITY HAD NO FACTUAL BASIS TO CLAIM A CEQA EXEMPTION,
AB 52 REQUIRED THAT THE CITY CONDUCT A FULL AND GOOD FAITH
TRIBAL CONSULTATION IN CONJUNCTION WITH CEQA COMPLIANCE.

The Developer’s opposition brief concedes that if this Court determines that the Project did
not qualify for the statutory exemption of Public Resources Code section 21080.27(b)(1), AB 52
required the City to complete the tribal consultation process it started. As set forth in the preceding
section, and on multiple grounds, the Project did not meet the eligibility requirements for the very
narrow CEQA exemption the Legislature enacted. The Developer concedes the City stopped the tribal
consultation process and never completed it because it asserted the Project was CEQA exempt. If the
Court determines the Project was not CEQA exempt, the City also violated AB 52 tribal consultation

requirements.

VII. INDEPENDENTLY, TRIBAL CONSULTATION IS REQUIRED UNDER SB 18,
AND NO EXEMPTION APPLIES TO THIS DUTY.

The Legislature added SB 18 to the State Planning Code at Government Code section
65352.3-5. The Developer asserts that tribal consultation was not required for the Project because SB
18 does not apply to charter cities. City Br., 21. The Developer says Government Code section 65700
exempts it from having to consult with any tribal entities.

It is true that charter cities are exempt from certain provisions of the Government Code.

Government Code § 65700 states that “This chapter shall not apply to a charter city, except to the
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extent that the same may be adopted by charter or ordinance of the city and except that charter cities
shall adopt general plans in any case.” (Gov Code, § 657000, emphasis added.)

However, the Developer has ignored the last part of the provision that provides an exemption
and requires charter cities “fo adopt general plans in any case.” 1d. Adoption of general plans include
all procedural aspects of preparation and adoption of general plans as governed by Article 6 of
Chapter 3, where SB 18 is codified. “These procedures include public notices, public hearings, and
consultations with interest groups, public utilities, and other governments.” Supp. RJN, Exh. P
(Senate Committee Hearing, 8/12/04). The tribal consultation process is an important part of adoption
or amendment of a general plan, and the law requires that:

“prior to the adoption or any amendment of a city or county’s general plan, proposed

on or after March 1, 2005, the city or county shall conduct consultations with

California Native American tribes that are on the contact list maintained by the Native

American Heritage Commission for the purpose of preserving or mitigating impacts to

places, features, and objects” (Gov Code, § 65352.3(a)).

Indeed, the City was alerted to this requirement and compliance with tribal consultation requirements
under both SB 18 and AB 52 by the Native American Heritage Commission with the letter dated
December 27, 2018. AR 14740-744.

Further, the legislative history of SB 18 shows the intent of the Bill was to address the lack of
a “coherent, consistent policy for the resolution of conflicts created by attempting to balance the needs
of proposed development projects with the protection of sacred sites.” Supp. RIN, Exh. Q. [Senate
Rules Committee Hearing, 07/01/04]. The OPR’s SB 18 Tribal Consultation Guidelines (“SB 18
Guidelines”) reiterates this intent and clarifies the applicability of SB 18 in the planning process:

“These consultation and notice requirements apply to adoption and amendment of both

general plans (defined in Government Code §65300 et seq.) and specific plans (defined

in Government Code §65450 et seq.). Although SB 18 does not specifically mention

consultation or notice requirements for adoption or amendment of specific plans,

existing state planning law requires local governments to use the same processes for

adoption and amendment of specific plans as for general plans (see Government Code

§65453). Therefore, where SB 18 requires consultation and/or notice for a general plan

adoption or amendment, the requirement extends also to a specific plan adoption or
amendment.” (Pet. RIN, Exh. E, p.3)

Nowhere in the SB 18 Guidelines, the main document that spells out the steps and requirements under
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SB 18, does it state that charter cities are exempt. Rather, the SB 18 Guidelines state that “each time a
local [city and county] government considers a proposal to adopt or amend the general plan or
specific plan, they are required to contact the appropriate tribes identified by the NAHC”. Pet. RJN,
Exh. E, p.12. This covers all cities and counties.

The Developer argues that the Petitioner failed to exhaust its administrative remedies as to SB
18. RPI Br., 39-40. However, any party who has objected to approval of a project may assert any
issues that were timely raised by other parties. Covington v. Great Basin Unified Air Pollution
Control Dist. (2019) 43 Cal.App.5th 867, 873. The party raising an issue during the administrative
process need not be the same party to raise the issue in court. Id. In this case, the Native American
Heritage Commission specifically raised the issue of the City’s compliance with SB 18. The
Developer asserts that the Commission’s letter was not enough to put the City on notice of its
obligations. RPI Br., 39—40. Not so. The Commission’s letter states “SB 18 applies to local
governments and requires local governments to contact, provide notice to, refer plans to, and consult
with tribes prior to adoption or amendment of a general plan or a specific plan, or the designation of
open space.” AR 14743. The letter went on to outline of the most importation provisions of SB 18 —
including the requirement for tribal consultation. /d. The City was clearly put on notice of its legal
obligations by a state agency. Therefore the Gabrielefio Band of Mission Indians wrote a letter to the
City on October 22, 2020 objecting to the City’s abrupt end to tribal consultation and refusal to adopt
“proper mitigations to protect [ Tribal Cultural Resources].” AR 287155. While the Tribe did not
mention SB 18 in its letter, it did not need to. It is “not necessary to identify the precise statute at
issue, so long as the agency is apprised of the relevant facts and issues.” McPherson v. City of
Manhattan Beach (2000) 78 Cal.App.4th 1252, 1264.

VIII. THE CITY’S SUBDIVISION MAP ACT REVIEW VIOLATED LAW BY FAILING
TO STUDY AND MITIGATE EVEN THE MOST BASIC ENVIRONMENTAL
ISSUES.

Rather than address the extensive evidence cited in the Opening Brief that the Project is likely

to cause substantial environmental damage,” the Developer in its Opposition urges the Court to turn a

blind eye and “decline to reweigh” the evidence. But this assumes that the City actually considered
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the evidence in the first place. It did not. For example, two expert reports were presented to the City
on October 19, 2020 and November 2, 2021 concluding that the Project would result in significant
greenhouse gas impact emissions and significant noise and vibration impacts. AR 918-91; AR
269870-269919. Neither the City nor the Developer ever addressed these expert opinions despite
having ample opportunity to do so. Nor did the Developer attempt to refute this expert opinion in its
opposition. The court must determine whether the City’s findings are supported by “substantial

evidence in the light of the whole record.” Code Civ. Proc. § 1094.5(c).

This “language means that the court reviewing the Agency’s decision cannot just
isolate the evidence supporting the findings and call it a day, thereby disregarding other
relevant evidence in the record. [Citation.] Rather, the court must consider all relevant
evidence, including evidence detracting from the decision, a task which involves some
weighing to fairly estimate the worth of the evidence.” La Costa Beach Homeowners’
Assn. v. California Coastal Com. (2002) 101 Cal.App.4th 804, 814.

It is not appropriate to isolate and only consider evidence in support of an agency’s decision without
considering its context. LeVesque v. Workmen’s Comp. Appeals Bd. (1970) 1 Cal.3d 627, 638 n.22;
West Chandler Boulevard Neighborhood Assn. v. City of Los Angeles (2011) 198 Cal.App.4th 1506,
1518.

The Developer next argues that its findings are somehow immune from judicial scrutiny
because the Map Act “does not require a finding of no substantial environmental damage as a
condition of approval.” RPI Br., 40—41. The City ignores the fact that this exact same argument was
made by the Respondent in Topanga Ass’n for a Scenic Community v. County of Los Angeles (1989)
214 Cal.App.3d 1348 (“Topanga”) and it was rejected. The court then reviewed the County’s Map Act
finding to determine if it was supported by substantial evidence. Topanga Ass’n for a Scenic
Community v. County of Los Angeles (1989) 214 Cal.App.3d 1348, 1356. The Developer’s citation to
Markley v. City Council (1982) 131 Cal.App.3d 656 is also unhelpful because the court also reviewed
the City’s Map Act findings for substantial evidence (even if they were not mandatory). The City of
Los Angeles in that case had also done a “lengthy and thorough draft EIR, followed by a final EIR,
with supplemental EIR data” which supported its decision. Markley v. City Council (1982) 131
Cal.App.3d 656, 669. This entire issue is somewhat irrelevant because our Supreme Court in yet

another famous case involving Topanga Association for a Scenic Community stated “implicit in

33
Case No. 22STCP00162
PETITIONERS’ REPLY TO REAL PARTIES IN INTEREST’S OPPOSITION



https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=1094.5.&lawCode=CCP
https://casetext.com/case/la-costa-assn-v-california-coastal-comm#p814
https://casetext.com/case/la-costa-assn-v-california-coastal-comm#p814
https://casetext.com/case/levesque-v-workmens-comp-app-bd#p638
https://casetext.com/case/west-chandler-boulevard-neighborhood-v-city#p1518
https://casetext.com/case/west-chandler-boulevard-neighborhood-v-city#p1518
https://casetext.com/case/topanga-assn-for-a-scenic-comm-v-cty-of-la
https://casetext.com/case/topanga-assn-for-a-scenic-comm-v-cty-of-la
https://casetext.com/case/topanga-assn-for-a-scenic-comm-v-cty-of-la#p1356
https://casetext.com/case/topanga-assn-for-a-scenic-comm-v-cty-of-la#p1356
https://casetext.com/case/markley-v-city-council
https://casetext.com/case/markley-v-city-council#p669
https://casetext.com/case/markley-v-city-council#p669

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

section 1094.5 is a requirement that the agency which renders the challenged decision must set forth
findings to bridge the analytic gap between the raw evidence and ultimate decision or order.” Topanga
Assn. for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506, 515. Citing Mountain
Lion Foundation v. Fish & Game Comm. (1997) 16 Cal.App.4th 105, 122, the Developer urges the
court to “harmonize” the Map Act and CEQA by removing requirement for environmental analysis
under the Map Act for a project exempt from CEQA. But Mountain Lion Foundation actually
supports the opposite conclusion. In that case the Court of Appeal determined that “harmonization’
warranted environmental review under CEQA for a delisting of a species under the California
Endangered Species Act. The court flatly rejected the argument that CEQA’s requirements for
carrying out a delisting were “irreconcilable and therefore exempt from CEQA.” Id. at 119. The court
held that such analysis “helps sharpen the Commission’s understanding of the significant points raised
in opposition to the petition.” Id. at 123. The same is true here. Environmental analysis and under the
Map Act for otherwise CEQA exempt projects serves an important purpose because it informs both
the public and the decision-makers of the environmental consequences of their actions.

The Developer also cites language from Topanga stating that “great specificity is not required”
of an agency’s findings” and that “[i]t is enough if the findings form an analytic bridge between the
evidence and the agency’s decision[,]” Topanga Ass 'n for a Scenic Community v. County of Los
Angeles (1989) 214 Cal.App.3d 1348, 1356. The Developer has misstated the applicable law. Findings
involving quasi-judicial decisions are subject to a “vigorous and meaningful” judicial review.
Topanga Assn. for a Scenic Cmty. v. Cnty. of Los Angeles (1974) 11 Cal.3d 506, 517. Under this
vigorous judicial review, the court examines the whole record made before the decisionmaker.
However, the Court need not go through an unguided exploration from “some combination of credible
evidentiary items” that support some line of factual/legal conclusions to support the agency’s ultimate
decision. See Topanga, supra, at p. 516. This asks too much of the court to “clumsily” read the
record, “speculate” what portions of the record were referred to, “guess at the conclusions drawn,”
and “construct a basis for a decision.” Id. at fn. 15. Moreover, “the court cannot cure the agency’s
improper finding” by cutting and pasting its post hoc reasoning to support an agency’s determination

founded on a different reasoning. Am. Funeral Concepts v. Bd. of Funeral Dirs. & Embalmers (1982)
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136 Cal.App.3d 303, 311; see also Sierra Club v. Hayward (1981) 28 Cal.3d 840, 859 (“The
substantial evidence test compels courts only to sustain existing findings supported by such evidence,
not to hypothesize new findings.”).

The Developer urges the court to reach the same outcome in Topanga, but the facts were
completely different in that case. First, the County in Topanga conducted an environmental review
under CEQA and “separately analyzed 15 environmental factors and on that basis determined that the
project would have no significant impact on the environment.” Id. at 1357. The County could rely on
that review to support its findings under the Map Act. However, here the City started to prepare an
Environmental Impact Report, admitted “potentially significant impacts” in an Initial Study and then
abandoned that review after the passage of AB 1197. The City now wants to put the genie back in the
bottle. But these damning admissions are part of the record and cannot be ignored simply on the
grounds that the Project is allegedly exempt from CEQA. Second, the County actually considered the
impacts identified by the experts and adopted certain recommendations in order to reduce the
environmental impacts of the Project. Id. at 1358-1359. Here, the City completely ignored the
mitigation measures proposed by the appellant’s experts, including the specific measures proposed by
RK Engineering to reduce the impacts of noise and vibration. AR 269915-269919. In sum, there was
good reason for the court in Topanga to find that the environmental finding made by the County was
supported by substantial evidence. The County had actually completed an environmental analysis
under CEQA, the County considered the potential impacts identified by the experts, and the County
adopted some of the proposed mitigation measures from those experts.

The Developer spends almost an entire page discussing its findings pertaining to wildlife,
biological resources, and habitat. RPI Br., 41. But Petitioner did not challenge the Project on these
grounds. The Developer’s core rebuttal to Petitioner’s claims is found in a single paragraph. RPI Br.,
43. The Developer cites to single sentence in the record to support the argument that the Project will

not cause substantial environmental damage due to greenhouse gas emissions. This sentence states:

“The proposed project will comply with and supports the following goals, objectives
and policy of the Health and Wellness Element: Policy 5.7 (Land Use Planning for
Public Health and GHG Emission Reductions) Promote land use policies that reduce
per capita greenhouse gas emissions, result in improved air quality and decrease air
pollution especially for children, seniors, and others susceptible to respiratory
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diseases.” AR 70, 290663.

But how? No evidence whatsoever is offered by the City to support this statement. The Developer has
simply pointed the court to a policy adopted in the Health and Wellness Element with no application
of any facts. Such conclusory findings simply do not constitute substantial evidence. Findings that
merely recite statutory language without applying facts to the applicable law are insufficient as a
matter of law. City of Carmel-by-the-Sea v Board of Supervisors (1977) 71 Cal.App.3d 84, 92, citing
Topanga Ass’n for a Scenic Community v County of Los Angeles (1974) 11 Cal.3d 506, 517 n.16.
Further, the evidence in the record demonstrates that the Project is likely to cause substantial
environmental damage due to greenhouse gas emissions. As explained in the Opening Brief,
Petitioner submitted an entire expert report that concluded that the “proposed Project would result in a
significant GHG impact not previously addressed or identified.” AR 925, 8§74. The Developer also
cites to Public Resources Code § 21155.4 and argues there is a “presumption that certain projects in
transit priority areas achieve greenhouse gas emission reductions targets.” RPI Br., 43. Notably, the
City asserted this in the course of the administrative proceedings and the Court cannot consider post
hoc rationalizations to support a finding. Am. Funeral Concepts v. Bd. of Funeral Dirs. & Embalmers
(1982) 136 Cal.App.3d 303, 311. Any event, there is no evidence in the record that the Project
actually meets all criteria necessary under Public Resources Code § 21155.4 including the
requirement that the Project is consistent with “applicable policies specified for the project are in
either a sustainable communities strategy” approved by the State Air Resources Board. Public
Resources Code § 21155.4. The Developer’s citation to this section of the Public Resources Code
appears to be a “Hail Mary Pass” to avoid the City’s obvious failure to consider the Project’s impacts
on greenhouse gas emissions.

With regard to noise and vibration impacts, the Developer simply cites to provisions of the
Los Angeles Municipal Code regulating construction hours and noise from powered equipment. RPI
Br., 43. Again, the City has offered nothing but bald citations to statute which are inadequate as a
matter of law. Courts will not blindly trust bare conclusions, bald assertions, and conclusory
comments without the “disclosure of the ‘analytic route the . . . agency traveled from evidence to

action.”” Laurel Heights Improvement Assn. v. Regents of Univ. of California (1988) 47 Cal.3d 376,
36

Case No. 22STCP00162
PETITIONERS’ REPLY TO REAL PARTIES IN INTEREST’S OPPOSITION



https://casetext.com/case/city-of-carmel-by-the-sea-v-board-of-supervisors-1#p92
https://casetext.com/case/topanga-assn-for-a-scenic-comm-v-cty-of-los-angeles#p517
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=21155.4.&lawCode=PRC
https://casetext.com/case/am-funeral-concepts-v-bd-of-funeral-directors#p311
https://casetext.com/case/am-funeral-concepts-v-bd-of-funeral-directors#p311
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=21155.4.&lawCode=PRC
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=21155.4.&lawCode=PRC
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=21155.4.&lawCode=PRC
https://casetext.com/case/laurel-heights-improv-v-regents-of-univ-of-calif#p404

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

404 405 (quoting Topanga (1974) 11 Cal.3d at 515). Regardless, the Developer ignores the fact that
the acoustical engineer that prepared the expert report took the City’s existing regulations into account
and nevertheless concluded that the noise and vibration impacts would be significant. CSCD Br., 41;
AR 269883.

Finally, with respect to impacts to Tribal Cultural Resources, the Developer simply states that
the Project is not located in an area identified to contain paleontological or archeological resources,
that LADBS will require compliance with applicable laws should paleontological or archeological
resources be discovered and that Native American descendants may inspect the property if human
remains are discovered. City Br., 43. These issues were addressed head on in the Opening Brief at
page 42. CSCD explained that Tribal Cultural Resources are distinct from archeological or
paleontological resources. CSCD Br., 42. The Legislature amended the law to “[e]stablish a new
category of resources in the California Environmental Quality Act called ‘tribal cultural resources’
that considers the tribal cultural values in addition to the scientific and archaeological values when
determining impacts and mitigation. Pet. RIN G, p. 3 (emphasis added). The Developer has
completely ignored this key fact. Archaeological and paleontological resources are separate and
distinct from Tribal Cultural Resources and therefore the measures identified by the City to mitigate
impacts to such resources are inapplicable. The Tribe advised the City that the “project location has a
higher than normal probability to encounter TCR’s due to the project’s location within a tribal cultural
landscape and the proposed ground disturbing activities.” AR 178114. Again, the City’s findings are
devoid of substantial evidence “in light of the whole record.”

The City’s Map Act findings are unquestionably scant. AR 11681-11682. The words noise,
greenhouse gas or Tribal Cultural Resources do not even appear in the findings. Id. The findings
mostly deal with environmental issues not at issue. The City apparently believed that AB 1197
relieved them of considering many of the environmental issues associated with the Project. However,
faced with an Initial Study that had previously been prepared admitting to ‘potentially significant
environmental impacts,” expert reports from qualified professionals attesting to significant noise,
vibration and greenhouse gas emissions, and elder testimony regarding the presence of Tribal Cultural

Resources on the project site, the City was required to confront the evidence in the record and support
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its findings with substantial evidence. The City clearly failed to do so.

IX. THE COASTAL DEVELOPMENT PERMIT CAUSE OF ACTION REMAINS
TECHNICALLY RIPE BECAUSE THE COASTAL COMMISSION HAS NEVER
ACTED ON THE TEN PENDING APPEALS TO ASSERT JURISDICTION,
HOWEVER THE PRUDENT COURSE IS TO STAY THIS CAUSE OF ACTION
PENDING ISSUANCE OF A FINAL ACTION BY THE COASTAL COMMISSION;
THIS CAUSE OF ACTION CAN BE AMENDED UPON FINAL COMMISSION
ACTION.

In the ADDITIONAL BACKGROUND (City Br., 11-13) section, the City comes just short of
asking this Court to stay the entire case, in part due to the status of matters at the Coastal
Commission." The Court should follow the City’s lead regarding a stay.'®

The City says this cause of action is not ripe. However, the City relies solely on this Court’s
decision before CSCD amended. City Br., 25:1. The City’s simplistic argument that its approval of the
local CDP is “not final unless or until approved by the Coastal Commission” is wrong given the
Commission’s jurisdictional procedure. Pub. Res. Code §§ 30602 and 30625. If this Court dismissed
this Cause of Action for ripeness, and the Commission later dismissed the currently pending appeals
as having not raised a substantial issue, CSCD would have been denied due process by this Court

because this cause of action would have been dismissed before the Court waited to know its status.

Dismissal for lack of ripeness is only warranted if the Cause of Action could not be ripe under any

5 The Developer’s application for a State CDP (a second permit required in the dual jurisdiction
zone), has been found in noncompliance an extremely rare four times (CSCD 2nd Supp. RIN, Exh.
N), and, the City’s application for an amendment of the Land Use Plan (“LUP”), to spot zone the
Project site as a new Subarea of its own, has just been withdrawn, and resubmitted by the City giving
the Commission up to another 12 months to rule on the LUP (CSCD 2nd Supp. RIN., Exh. Q). Given
the problematic status of the Project before the Commission, let alone the pending appeals, the
Commission most likely seeks to fully study all issues for the State CDP and LUP before finding the
City CDP appeals raise substantial issues, and proceeding to hearing.

16 On March 24, 2023, this Court granted Judgment on the Pleadings with leave to amend. CSCD
amended and alleged this Cause of Action remained technically ripe because the Coastal Commission
had failed to dispose of the ten pending appeals by either (1) dismissing all of them as raising no
substantial issue, which leaves the City’s CDP as final and ripe for review, or, more likely in this case,
(2) finding the appeals raise a substantial issue, scheduling a hearing, and rendering a final decision
approving, denying, or modifying the CDP. TAP, 4 161-167. To date, the Commission has done
neither, suggesting the Court should use a stay of this cause of action using the wording of the trial
court in McAllister v. Coastal Commission (2007) 147 Cal.App.4th 253, 280 fn. 6. Such a stay would
protect all interests.

38

Case No. 22STCP00162
PETITIONERS’ REPLY TO REAL PARTIES IN INTEREST’S OPPOSITION



https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=30602.&lawCode=PRC
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=30602.&lawCode=PRC
https://casetext.com/case/mcallister-v-county-of-monterey#p280

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

scenario. That is not true in this case."’

Further, the challenge to the CDP approval is ripe as to the lead agency (the City), which has
rendered its approval, committed itself to Project implementation and retains no further authority to
modify, condition or disapprove the Project. Save Tara v. City of West Hollywood (2008) 45 Cal.4th
116, 125 (lead agency’s action constituted final approval of project ripe for CEQA review where the
City legally committed itself to action). This action is therefore ripe because waiting until after
Coastal Commission action would render opposition “so late that the review loses its power to
influence key public decisions about [the Project]” — an outcome exactly opposite CEQA’s purposes.
Id. at p. 130-31. See Guidelines § 15352, subd. (b) (“With private projects, approval occurs upon the
earliest commitment to issue or the issuance by the public agency of a discretionary contract, grant,
subsidy, loan, or other form of financial assistance, lease, permit, license, certificate, or other
entitlement for use of the project.”) (Emphasis added.)

X. THE CITY CREATED A SPOT ZONE AROUND THE SINGLE PROJECT SITE
AND BECAUSE THE FUNDAMENTAL PROJECT CONCEPT IS UNLAWFUL,
THE SPOT ZONE MUST BE INVALIDATED.

The Project approvals create a spot zone on the site of Parking Lot No. 731 and a city-owned
apartment building. AR 909, 1393-94, 264690692, 265303, 267350-351. The Developer
acknowledges that the standard for determining if spot zoning occurs is “when a parcel is rezoned
with either greater or fewer restrictions than surrounding parcels (Foothill Cmtys. Coal. v. Cnty. of
Orange (2014) 222 Cal.App.4th 1302, 1311-12)(irrational discrimination of zoning), but when
analyzing whether a spot zone was created here, changes its argument to whether the Project, not the

zoning action, was consistent with high level planning goals like providing housing under the

7" To foreclose any claim CSCD waived this Cause of Action by not briefing it substantively, CSCD
gave this Court three substantive examples. CSCD Br., 44-45. The Project (1) violates Pub. Res. Code
section 30253(e) because it does not protect Venice’s unique architectural character vital for economic
benefits of coastal tourism access, (2) violates the limits on land uses permissible adjacent to the
Venice Canals (LUP Policy I.D.1), and (3) violates Pub. Res. Code section 30253 that requires
projects “minimize risks to life and property in areas of high geologic, flood and fire hazard” by
investing $100 million of public funds where coastal flooding risks are very high. Thus, if the cause
of action is not stayed, the Project fails on the merits. The Developer offered no rebuttal on the
substantive violations of the Coastal Act and policies.
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Housing Element. But generic consistency with broad general plan policies can be found for almost
any project. The relevant issue is whether a parcel was singled out for special zoning treatment from
other surrounding parcels. Here, the City drew a line around a single parking lot and adjoining
apartment building, and jammed into mostly residential area a massive planning and rezoning activity
that required modification of almost every plan and law applicable to it. The Developer offers no
analysis of this differential treatment in the opening brief compared to other adjoining parcels, and
even a resident who owned adjoining property who wanted to obtain the same zoning was rebuffed by
the City and excluded from the spot zone created for only this Project. SAR 381548-551. Thus,
CSCD met its burden to show the City engaged in spot zoning, including discriminating against
adjoining property owners.

The only remaining question is whether, on the whole of the record, the spot zone can “be
justified [] if a substantial public need exists, and this is so even if the private owner of the tract will
also benefit.” Foothill Cmtys. Coal. v. Cnty. of Orange (2014) 222 Cal.App.4th 1302, 1314.
Throughout its briefing, CSCD has pointed out that no matter how well intentioned the selection of
this site might have been for an affordable housing project, at a bare minimum the spot zone must
produce a project that is otherwise lawful. CSCD’s opening brief at 46:6—18 sets out multiple ways
in which this Project is unlawful. Even the Coastal Commission Executive Director’s appeal (Pet.
RJIN, Exh. L), subject to judicial notice, establishes that the current form of the Project is not in the
public interest as it violates about 17 policies. The Developer refuses to admit that a project that
violates other fundamental societal laws and policies is not in the public interest no matter how
laudable one of its purposes might be. While the Developer urges that it is entitled to a lot of
deference from the Court, such deference does not include approving a project that is unlawful in any
way, because as our Supreme Court observed, “deference has its limits” Orange Citizens for Parks &
Recreation v. Superior Court (2016) 2 Cal.5th 141, 146. This particular spot zone is not in the public

interest based upon the record.
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XI. CONCLUSION.

For the foregoing reasons, writ of mandate should issue in this case.

Dated: October 11, 2023 By:
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ATTACHMENT 2

MELLO ACT COMPLIANCE REVIEW WORKSHEET
FOR PROPOSED DEMOLITIONS AND CONVERSIONS

PET RJN D-30
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FOR LOS ANGELES CITY PLANNING DEPARTMENT STAFF USE ONLY
Proposed Demolitions and Conversions in the Coastal Zone

MELLO ACT COMPLIANCE REVIEW WORKSHEET

Type of Application: ) Application Number:

Address:

Project Description:

QUESTION

YES | NO

1. Will residential structures be demolished or converted for purposes of a non-
residential use? If "yes,"” go to question #2. If "no," skip to question #4.

2.Is the proposed non-residential use Coastal-Dependent? If "yes," skip to question
#4. If "no," go to question #3 .

3. Is a residential use feasible at this location? If "no," go to question #4. If "yes,”
stop. The Application to demolish or convert residential structures for purposes of
a non-residential use is denied.

4. Are any Affordable Existing Residential Units proposed for Demolition or
Conversion? (Refer the Applicant to the Los Angeles Housing Department.) If "yes,"”
{ record the number of identified Affordable Existing Residential Units in the "yes"
box, and go to question#5. If "no," record a "zero" in the "no" box and stop. The
provision of Affordable Replacement Units is not required.

5.Isthe Application for Coastal-Dependent or Coastal-Related non-residential uses?
Are these non-residential uses consistent with the Land Use Plan of a certified Local
Coastal Program? If the answer to both questions is "yes," skip to question #8. If
the answer to either question is "no," go to question #6.

6. Are 11 or more Residential Units proposed for Demolition or Conversion? If “no,"
go to question #7. If "yes," all Affordable Existing Residential Units recorded in
question #4 must be replaced.

7. Are any Affordable Existing Residential Units in one-family or two-family
dwellings? If "yes,” go to question #8. If "no," all Affordable Existing Residential
Units recorded in question #4 must be replaced.

8. Is it infeasible for the Applicant to replace any of the Affordable Existing
Residential Units identified by answers to questions #5 and #77 if "yes," how many?
Record this number in the "yes" box and subtract it from the number recorded in
question #4. Record the result below. This is the total number of required
Affordable Replacement Units. If "no," it's feasible for the Applicant to replace all
Affordable Existing Residential Units proposed for Demolition or Conversion.
Record a "zero" in the "no" box. Record the number recorded in question #4 below.
This is the total number of required Affordable Replacement Units.

Total Number of Required Affordable Replacement Units:

Compieted By:

Date: .

INSTRUCTIONS: City Planning Department staff must answer each question with a written
explanation. Attach supporting documentation to the file. City Planning Department staff must use

the Interim Administrative Procedures to complete this Worksheet.
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PROOF OF SERVICE

STATE OF CALIFORNIA )
) ss.
COUNTY OF LOS ANGELES )

I am employed in the County of Los Angeles, State of California. I am over the age of 18
and not a party to the within action; my business address is 8383 Wilshire Blvd., Suite 750,
Beverly Hills, CA 90211.

On October 11, 2023, I served the foregoing document described as PETITIONER’S
REPLY TO REAL PARTIES IN INTEREST’S OPPOSITION TO PETITIONER’S
OPENING BRIEF on the interested parties as follows:

Kathryn C. Phelan, Deputy City Attorney
Marvin Bonilla, Deputy City Attorney
200 North Main Street, 701 City Hall East
Los Angeles, California 90012
kathryn.phelan@lacity.org
marvin.bonilla@]lairt.org

Latham & Watkins, LLP
Jim L. Arnone

Benjamin Hanelin

Lucas Quass

Lauren Glaser

355 South Grand Avenue, Suite 100
Los Angeles, CA 90071
James.arnone@lw.com
benjamin.hanelin@lw.com
lucas.quass@Ilw.com
lauren.glaser@Iw.com

Kara E. Grant

KARA GRANT LAW

2010 W. Summer Wind Drive
Santa Ana, CA 92704
949.579.9330
kara@grant-law.net

Andee Leisy

Remy Moose Manley LLP
555 Capitol Mall, Suite 800
Sacramento, CA 95814
aleisy@rmmenvirolaw.com
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[X] BY ELECTRONIC MAIL: I transmitted via EMAIL the document(s) listed

above to the parties set forth above on this date.

Executed on October 11, 2023, in Beverly

Jamie T. Hall

Name

ills, California.

@)

é.
Signature
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