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Pub. Resources Code, § 30001 ... et e e e e e e e et e e e e enrae e e e naaeeas 14
Pub. Resources Code, § 30101 oottt te e e et e e e re e e are e e aneeeeareeens 16
Pub. Resources Code, § 30200 ..ottt ettt e e be e e ae e e be e e raee e areeen 44
Pub. Resources Code, § 30253 ettt ettt et e e e e et a e e b e e e are e e raeeennraeen 44
Other:

Cal. Code Regs., tit. 14, § 15004.4 ....oooeeeieeeeeeee ettt et e e e tee e st e e st e e s sbe e e snseesenneeennns 39
Los Angeles Mun. Code, § T1.5.11 oo passim
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Petitioner’s Opening Brief

Petitioners Coalition for Safe Coastal Development (“CSCD”) and Los Indios de San Gabriel,
Inc. (“Los Indios”), raising legal compliance issues that negatively impact affected residents,
community and tribal cultural interests related to a real estate development project sited on a unique
low-lying coastal site owned by Respondent City of Los Angeles (“City”) and proposed to be
developed by Real Parties in Interest Hollywood Community Housing Corporation and Venice

Community Housing Corporation (“Developer”), submits its opening brief:

I. INTRODUCTION AND SUMMARY OF ARGUMENT.!

The overwhelming majority of housing projects, including affordable housing projects,
proposed in the City proceed without any objection. In Venice alone, the community has embraced
numerous Developer projects sensitively sited within the community and focused on the job at hand:
providing a safe place to house and counsel at-risk individuals, including the formerly homeless. AR
289097-098, 288807, 288816, 35299-303.% The project here (the “Project”), illustrates how
proponents can lose sight of their fundamental purpose: safe supportive housing.

Without judicial intervention, the City is stuck with the “vision” of a former City
Councilmember who is to blame for losing sight of the goal. He aspired to take a residential land use
(supportive housing) and append thousands of square feet of land uses that have nothing to do with
the job at hand. He wanted 34 artist live/work units (artists with annual incomes up to $90,100)
arranged around the Project's ground floor to inject an unregulated daily commercial type “artwalk”
on the narrow public sidewalks facing the residences of the existing community. He wanted an art
gallery/center to draw more art patrons to the site. He wanted a restaurant with al fresco dining for
those art patrons and others. He wanted commercial retail spaces added to the affordable housing
project too. And he was fine with piling on a 69 foot high vanity tower with an open air “party deck”

overlooking the ocean.

' Los Indios sues only on the Eighth Cause of Action related to tribal consultation.

2 See Footnote 3, infra, regarding the organization of the administrative record.
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And when it was clear that the water table was so near the surface that underground parking
levels were infeasible, he supported impairing the existing parking lot’s easy access to coastal marine
resources by cramming all visitors into a City-funded parking structure with tandem spaces filled with
double car-lifts and little room for predominantly families of color to safely unpack their cars and
walk to the beach. One manager at the City's Transportation Department observed “The more I look at
the design’s heavy reliance on using lifts, tandem spaces, and attendants, the more labor intensive and
costly this proposal is.” AR 126106—-107. After Councilmember Bonin’s staff called him on the carpet
about his truthful opinion (AR 326603-605), his colleague said he "spoke truth to power" (AR
326207, 326176), but he felt that telling the truth in the City of Los Angeles “is going to come back
and bite me in the ass." Ibid. Thousands of Venice residents (AR 381728-742 (Jan. 2018 community
survey results) AR 2311-9343 (ltrs. opposing Project as proposed), (see AR 12130 where staff
misrepresented the level of support for the project at hearing, and admission to an “accounting error”
later. AR 11695-696), joined two Councilmembers who voted “no” against the Project as the
problems and costs mounted. AR 53-56, 291457, 291373-74.

All of the commercial addons were strictly prohibited because the Project will destroy existing
coastal zone residential housing units on the site to build nonresidential uses (Mello Act, Govt. Code
§ 65590(c)), and also inconsistent with the unique coastal village character of Venice California. (AR
148480482, 273289) Kalnel Gardens, LLC v. City of Los Angeles (2016) 3 Cal.App.5th 927 (Density
bonus impaired coastal village aesthetics of Venice Beach as a unique coastal access and tourism
resource; but see Govt Code § 65915(m)).

A huge spot zone for this single Project was approved at a City Council land use appeal
hearing led by Councilmember Mike Bonin (AR 29920-930), where his colleagues left the hearing
room and paid no attention to testimony and evidence in violation of due process and City Council’s
own rule for hearing property owner evidence. See Notice of Lodging of Meeting Video; MOA, Exh.
3 (Rudisill Decl. 99 7-10.)

Along the way, in two rounds of approvals, the City erroneously applied a more limited
environmental review exemption to the Project when it did not qualify for it, used that “exemption” as

pretense to avoid environmental review requirements under the Subdivision Map Act and Coastal Act,
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and even refused to carry out its tribal consultation obligations. Approving the Project using an out-
of-date soils report, deficient reviews of noise, GHG, Sea Level Rise, FEMA flood maps, and a
methane control system that will unlikely work if underwater with the high groundwater, the City
found just about the most unsafe place in Los Angeles to pour more than $100 million of taxpayer
funds into a concept that will risk making formerly homeless persons homeless again if Sea Level
Rise and anticipated flooding of the site come sooner than conservative predictions.

There might be a safe version of a supportive housing project for this site that does not also
substantially impair the public’s constitutional right to access coastal/marine resources and violate so
many other important laws, but this Project is not that project. Affordable housing remains a societal

priority, but legal safeguards cannot be ignored to greenlight a flawed project concept or location.

II. FACTUAL SUMMARY.?

In addition to the Joint Chronology of Facts, facts concerning the site and the proposed project

are gathered here. Other relevant facts are set forth as required in each section of this brief.

A. The Project Site Characteristics Are Very Challenging.

The Project site is a 2.65-acre City-owned parking lot and residential apartment structure (AR
521), currently housing four low-income families. The lot is underlain by 40 separate lots, with a total

lot size of 115,674 sf. AR 11364. It is bounded by North and South Venice Boulevard, Pacific Avenue

3 To reduce the factual statement portion of the briefing, the Court asked the parties to prepare and
file a Joint Statement of Facts (“JSF”). It is concurrently filed with this Opening Brief and should be
read in conjunction with the facts included in this section and throughout this brief.

The Administrative Record (“AR”) consists of three electronic volumes of evidence, the first of
which includes documents from 2016 to December 1, 2021 when City Council first approved the
Project, the second of which covers the time from December 2, 2021 to June 24, 2022 when City
Council rescinded some of the entitlements and reapproved them, and the third of which is called the
Supplemental Administrative Record (“SAR”) consisting of emails from 2016 to 2018 requested by
CSCD and added to the record by the City on May 19, 2023.

Petitioners opted to prepare the record and worked diligently until March 2023 when the City
Attorney unilaterally seized preparation of the record, removed useful organizational headings, and
certified a record more difficult to access and use. Petitioners hereby state on the record that the City’s
rationale for improper seizure of record preparation was without good cause or factual basis.
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on the west and Dell Avenue on the east, excluding five residential lots at the Northeast corner. AR
521. The site is bisected north to south by the Grand Canal of the Venice Canal system, and this
creates a West Site and East Site of the Project on either side of the canal. Id. The canal is connected
to the ocean via channels and tidal gates that are not FEMA certified as protection for the Project site
from ocean storm flooding. AR 378350. An historic railroad bridge connects the two sides of the
Project over the canal. AR 521-22. On the East Site, there is currently a Coastal Commission
mandated seven-space parking lot and boat launch that provides public access for boating on the
Venice Canal System. AR 267355. The current parking lot holds 194 vehicles as a coastal access
resource for all visitors, particularly lower income visitors seeking refuge from inland heat, as well as
out-of-town tourists, who are among the 16 million per year visitors to Venice Beach. AR 264933,
264957-958. The Project site lies within a number of mapped hazard areas of the City. AR 2108,
2223-30, 2939-40.

B. The Proposed Project And Entitlement Requests Granted.

The Project site was planned and zoned as Open Space for the Beach Parking Lot No. 731
owned and operated by the Los Angeles Department of Transportation (“LADOT”), and Residential
RD1.5 for the four-unit residential apartment owned and operated by the City’s General Services
Department “GSD”). AR 23, 133186—187, 135885. In order to build supportive housing at this
location, the City concluded it need only be replanned and rezoned to R3 zoning. SAR 380382. The
City’s RFP process required any Project proposal to comply with the existing Venice Coastal Zone
Specific Plan. Id. The Project proposed, however, included approximately 6,905 sf of retail,
restaurant, and art gallery/center commercial uses (AR 521), which would require more planning and
zoning changes than necessary to provide supportive housing.

The major entitlements sought included a general plan amendment to make the site
Neighborhood Commercial in the Venice Community Plan and the certified Venice Land Use Plan,
vesting zone change to C2 commercial and amendment of the Venice Coastal Zone Specific Plan to
create a separate zone and subarea for the Project site, height district modification to permit an a

lookout tower up to 69 feet including rooftop view deck structure, affordable housing development
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bonus and incentives under LAMC section 11.5.11 to make the building footprint larger by reducing

setbacks and dedication requirements, compliance determinations for the Specific Plan and the Mello
Act, site plan review, and a tentative tract approval to merge the 40 lots into a different configuration
to allow both the residential and commercial uses of the Project. AR 521.

After the original Project approval on December 1, 2021, Councilmember Bonin introduced a
motion to rescind the zoning entitlements, and proposing revised entitlements. AR 291761. The
affected community continued to ring environmental alarm bells but the City ignored them (AR
367662-707), and the City Council adopted some revised approvals on June 17, 2022, once again
using a Statutory Exemption from CEQA. AR 290596—603. CSCD was formed and filed an objection

letter adopting all Project objections. AR 271390-391.

III. STANDARD OF REVIEW.

Petitioners’ claims are subject to varying standards of review. To review a city’s determination
a project is exempt from CEQA, the court must determine whether, as a matter of law, the project falls
within the exemption. Fairbank v. City of Mill Valley (1999) 75 Cal.App.4th 1243, 1251. To the
extent this contention “turns only on an interpretation of the language of the Guidelines or the scope
of a particular CEQA exemption, this presents ‘a question of law subject to de novo review . . .”” Save
Our Carmel River v. Monterey Peninsula Water Management District (2006) 141 Cal.App.4th 677,
688. However, “[w]here the record contains evidence bearing on the question whether the project
qualifies for the exemption, such as reports or other information submitted in connection with the
project, and the agency makes factual determinations as to whether the project cites within an
exemption category, [the courts] determine whether the record contains substantial evidence to
support the agency’s decision.” /d. at p. 694.

The “reviewing court is not to ‘uncritically rely on every study or analysis presented by a
project proponent in support of its position. A clearly inadequate or unsupported study is entitled to
no judicial deference.’ [Citations.]” Berkeley Keep Jets Over the Bay Comm. v. Board of Port
Commr’s (2001) 91 Cal.App.4th 1344, 1355. The Court “must ensure strict compliance with the

procedures and mandates of [CEQA].” Save Our Peninsula Committee v. Monterey County Board of
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Supervisors (2001) 87 Cal.App.4th 99, 118.

The lead agency has the burden to demonstrate that a project falls within an exemption and the
agency’s determination must be supported by substantial evidence. California Farm Bureau
Federation v. California Wildlife Conservation Board (2006) 143 Cal. App. 4th 173, 185.

While the aforementioned cases dealt with categorical exemptions under CEQA, a similar
framework exists for statutory exemptions. In such cases, the question for a court is whether the
project fits within the language of the exemption. Napa Valley Wine Train, Inc. v. PUC (1990) 50
Cal.3d 370. An exemption from CEQA may not be implied. For a project to be found exempt, an
explicit legislative directive is required. Plastic Pipe & Fittings Ass’'n v. California Bldg. Standards
Comm’n (2004) 124 Cal.App.4th 1390, 1413. The interpretation of a statutory exemption and its
application to the facts is a question of law. Napa Valley Wine Train, Inc. v. PUC, supra, 50 Cal.3d
370. An agency’s factual findings on the applicability of a statutory exemption are subject to review
under the substantial evidence test. Its determinations must be supported by substantial evidence.
Sierra Club v. Cnty. of Sonoma (2017) 11 Cal.App.5th 11, 24.

Certain claims brought by Petitioner center on improper procedure. “Where a claim is
predominantly one of improper procedure rather than a dispute over the facts,” the standard is de
novo. Oakland Heritage Alliance v. City of Oakland (2011) 195 Cal.App.4th 884, 898.

Moreover, a trial court always reviews questions of law de novo. Duncan v Department of
Personnel Admin. (2000) 77 Cal.App.4th 1166; Usher v County of Monterey (1998) 65 Cal.App.4th
210, 216; See Simpson v. Unemployment Ins. Comp. Appeals Bd. (1986) 187 Cal.App.3d 342, 350.

Finally, certain claims are subject to the substantial evidence standard of review. “Substantial
evidence” is relevant evidence that a reasonable mind might accept as adequate to support a
conclusion, California Youth Authority v. State Personnel Board (2002) 104 Cal.App.4th 575, 585, or
evidence of ponderable legal significance, which is reasonable in nature, credible and of solid value.
Mohilef v. Janovici (1996) 51 Cal.App.4th 267, 305, n.28. The trial court considers all evidence in the
administrative record, including evidence that detracts from evidence supporting the agency’s
decision. California Youth Authority, supra, 104 Cal.App.4th at 585.

The standard for determining whether the City’s findings are supported by “substantial
13
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evidence in the light of the whole record” is properly stated in La Costa Beach Homeowners Assn. v.
California Coastal Com. (2002) 101 Cal.App.4th 804, 814. There the court stated: “The ‘in light of
the whole record’ language means that the court reviewing the agency’s decision cannot just isolate
the evidence supporting the findings and call it a day, thereby disregarding other relevant evidence in
the record. [Citation.] Rather, the court must consider all relevant evidence, including evidence
detracting from the decision, a task which involves some weighing to fairly estimate the worth of the
evidence.”; accord, Bowman v. California Coastal Com. (2014) 230 Cal.App.4th 1146, 1150. “[TThe
focus is on the quality, not the quantity of the evidence. Very little solid evidence may be ‘substantial’
while a lot of extremely weak evidence might be ‘insubstantial;”” Toyota Motor Sales U.S.A., Inc. v.
Superior Court (1990) 220 Cal.App.3d 864, 871-872. “[F]indings must be supported by substantial
evidence on the record taken as a whole. Substantial evidence is not [literally] any evidence--it must
be reasonable in nature, credible, and of solid value™; Hill v. National Collegiate Athletic Assn. (1994)
7 Cal. 4th 1, 51. It is not appropriate to isolate and only consider evidence in support of an agency’s
decision without considering its context. LeVesque v. Workmen’s Comp. Appeals Bd. (1970) 1 Cal.3d
627, 638 n.22.

IV. THE CITY HAS HISTORICALLY FAILED TO ENFORCE THE MELLO ACT’S
PROHIBITION OF ANY PROJECT THAT WOULD DEMOLISH A
RESIDENTIAL STRUCTURE FOR A NONRESIDENTIAL USE WHERE THE
CITY COULD NOT MAKE REQUIRED FINDINGS.

A. History Shows Past City Refusals To Enforce Mello Act Requirements.

The Mello Act (Govt. Code §§ 65590-65590.1) (Pet. RIN A) was enacted to protect existing
residential structures and avoid displacement, gentrification, and expulsion of persons of moderate to
low-income from the State’s coastal zone (Venice Town Council v. City of Los Angeles (1996) 47
Cal.App.4th 1551, 1552), especially those who work and provide services there. Pub. Resources
Code, § 30001, subd. (d) (coastal policy to benefit “working persons employed within the coastal
zone”). Pet. RIN B, 4.) When a local government reviews compliance with Mello Act requirements,
some of which are very strict, it acts as an agent ministerially implementing state policy. Venice Town
Council at 156263 (““We conclude appellants' complaint alleges several mandatory, ministerial duties

under the Mello Act which may be enforced by writ of mandate”).
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In Venice Town Council, the City made findings that ground floor residential units of an
apartment building on Ocean Front Walk could be replaced with retail stores because residential use
was no longer “feasible” and the new stores were “coastal dependent.” /d. at p. 1556. But then, the
City refused to require the developer to provide replacement residential units or pay an in lieu fee.
Ibid. After losing in the Court of Appeal, the City entered into a settlement agreement (AR 111-113,
29913-915, 29931, Pet. RIN Exhs. C & D) and pursuant to it, adopted City Interim Administrative
Procedures (IAP) for its ministerial administration of the Mello Act. /bid. In this case, the City failed
to ministerially apply the Mello Act and the IAP/Mello project review screening form as they applied
to the existing apartment building on the Project site. Pet. RIN D at pp. 10-13, 31.

B. The Project Site Contains A Residential Structure In The Coastal Zone Proposed
For Demolition And Replacement With Nonresidential Uses Where The Findings
Were Not Made And The Record Establishes They Could Not Be Made.

In Venice Town Council, the City made findings that residential use was no longer feasible at
the beach location, allowed nonresidential uses to replace existing units, and refused to ministerially
require replacement units or an in lieu fee from the developer. In contrast, in this case, the City’s
ministerial task should have ended at the Planning counter when the application screening showed
that the proposed commercial uses were not “coastal dependent,” and the Project proposed to
demolish the residential structure on the site. Pet. RIN D at p. 31.

The Project site contains 204—208 N. Venice Boulevard developed with a four dwelling unit
apartment house. AR 29931. The City owns this apartment building and is landlord to two low-
income minority and elderly families, and two low income seniors. AR 14932-934, 212009-012.*
The rent-controlled residential structure did not have to be included in the Project site, but it was.

SAR 379377.° The Mello Act Application, signed under penalty of perjury by the developer’s

4 All the tenants are CSCD supporters in this action. Third Amended Petition (“TAP”) 4 16-19.

> This is the original RFP administered by the Mayor’s office and Chief Administrative Officer
(“CAQ”). They drew the boundary of Parking Lot 731 around the residential structure without
mentioning it in the project description. Proper vetting of the Project not only should have said
projects did not have to propose use of the entire site (as they did say), but that use of the area of the
residential structure would require an exclusive residential use project. That did not happen.
Accordingly, an illegal project concept was baked into the City’s RFP process from the start.
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executive directors, describes the Project site as encompassing Lot No. 731 and the site of the City’s
apartment building. AR 19093—131. It also states that the proposed uses are commercial uses (4,565 sf
retail, 3,155 sf community art space) and 140 units of residential uses. /bid. A comparison of the
existing site plan to the proposed floor plan of the Project shows that the lots where the residential
structure sits will be demolished and replaced with portions of the parking garage, the art center, and
some ground floor and above ground residential units. Compare AR 20569 (existing residential
structure lot dimensions on tract map) to 20561 (North Elev.) & 20556559 (3 flrs. & roof plan)(staff
rpt.) & 30039-040 (as appvd.). So whether analyzed across the entire proposed project site (which is
the correct way), or across the two lots where the residential structure rests, the existing 4-family
residential structure is proposed to be demolished for nonresidential land uses.

Government Code § 65590, subdivision (c) provides, in relevant part:

“The conversion or demolition of any residential structure for purposes of a

nonresidential use which is not “coastal dependent”, as defined in Section 30101 of

the Public Resources Code, shall not be authorized unless the local government has

first determined that a residential use is no longer feasible in that location.”

(Emphasis added.)
In this case, the retail, restaurant and art center nonresidential uses do not meet the statutory definition
of a “coastal-dependent use” in the Coastal Act. Public Resources Code section 30101 provides:
“‘Coastal-dependent development or use’ means any development or use which requires a site on, or
adjacent to, the sea to be able to function at all.” In the City’s “Mello Act Compliance Review
Determination” the City undertook no effort to demonstrate that any of these run-of-the-mill
commercial land uses would be unable to “function at all” if they were not on or adjacent to the sea.
AR 29931. Since they were not found to be coastal dependent by the City, and the record shows no
evidence they are coastal dependent, these nonresidential uses did not qualify as coastal-dependent
uses that may replace a residential structure in the coastal zone.

If the nonresidential uses fail to qualify as “coastal dependent development or use[s]”, they
still could be allowed to demolish the on-site residential structure if and only if “the local government
has first determined that a residential use is no longer feasible in that location.” Again, in the Mello

Act Compliance Review Determination, the City failed to make this finding. AR 29931. The City
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could not make this finding because the Project proposes residential uses on the location (whether
measured by the entire project site or just the two lots on which the residential structure currently
sits). AR 20556—-559. Instead, the record shows the City alternately identifying the Project as rezoned
to C2 zoning, containing thousands of square feet of commercial uses, and then when discussing the
Mello Act compliance, omitting reference to the commercial nature of the Project. Compare actual
project AR 49 (“Use. The project shall be limited to a maximum density of 140 Permanent Supportive
Housing units, including four (4) manager’s units and supportive services, commercial uses
comprised of art gallery, restaurant, and retail uses, and a public parking lot.”) to description when
discussing Mello AR 43 (“a Mello Act Compliance Review for the demolition of four Residential
Units and the construction of 140 Residential Units within the Coastal Zone, pursuant to Government
Code Sections 65590 and 65590.1 and the City of Los Angeles Interim Mello Act Compliance
Administrative Procedures”). More examples: AR 326 & 327,391 & 392, 11318 & 11321, 12292 &
12293, 14933, 29914, 34060, 35341-362, esp. 35343-345.

The City Planning Commission’s Letter of Determination relied upon by the City Council
describes the approved project as “mixed use” including not only residential units but also “2,255
square feet of retail uses, an 810 square-foot restaurant with 1,060 square feet of indoor and outdoor
Service Floor area, and 2,875 square feet of art studio” and “42 commercial” parking spaces (AR
29831), yet a few paragraphs later it omits reference to the nonresidential element in connection with
Mello Compliance Review:

“Approved, pursuant to Sections 65590 and 65590.1 of the California Government

Code and the City of Los Angeles Interim Mello Act Compliance Administrative

Procedures, a Mello Act Compliance Review for the demolition of four Residential

Units and the construction of 140 new Residential Units within the Coastal Zone.” AR

29832.

No one can lawfully cherry pick facts to avoid the Mello Act’s prohibition. Even when this was

pointed out twice during the final City Council hearing (AR 12327-328, 12340), it was ignored.

C. Venice Community Housing Is A Named Entity To Enforce The Mello Settlement
Agreement Yet It Proposed A Project That Violates The Act And IAP.

Section VII, Subdivision O of the Settlement Agreement with the City grants the right to
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receive notice and enforce to one of the developers in this case: Venice Community Housing
Corporation (“VCHC”). Pet. RIN C, 41. Instead of enforcing the Settlement Agreement, VCHC
proposed a Project that violates it and the Mello Act. The irony of this cannot be understated.

This litigation has uncovered the fact that the Settlement Agreement contains a detailed review
procedure the City agreed to follow (Pet. RIN C, 1314, 21-25), and that the IAP contains a Mello
Act Compliance Review process and form the City was required to use. Pet. RIN D, 31. The City
used an “Advisory Notice and Screening Checklist For Coastal Zone Projects” form at the Planning
Counter when the Developer applied. AR 14581-583. This form concluded a Mello Act Compliance
Review was required, but when it was finally performed two years later, the City failed to use the
Mello Act Compliance Review form it agreed to use in the IAP. Compare Pet. RIN D, 31 to AR
111-113, 29931. The result was an avoidance of a required rejection of the Project as noncompliant
with Government Code section 65590(c). Because the Project was strictly prohibited in the coastal
zone by the State legislature’s Mello Act, the City’s action approving the Project was a failure to
proceed in accordance with law.

V. THE CITY WAS BARRED FROM GRANTING DEVELOPMENT
ENTITLEMENTS AND INCENTIVES UNDER LAMC § 11.5.11 UNLESS THE
PROJECT PLANS/FINDINGS CONFORMED TO THE “EQUIVALENT SIZE”
AND “AFFORDABILITY LEVEL” REQUIREMENT OF GOVERNMENT CODE
SECTION 65915(C)(3).

In order to be eligible for the development bonus/incentives to be approved as part of the
City’s discretionary decision under LAMC section 11.5.11(a), any developer’s request for
discretionary general plan amendments, zone changes, or height district changes must (1) meet one of
the affordability requirements and (2) demonstrate the replacement of the affordable units requirement
set forth in Government Code section 65915(c)(3). Because all of the Project’s other entitlements
would fail if the Project was ineligible for the bonus/incentive, and all prerequisites had to be
objectively fulfilled to be eligible to receive that bonus/incentive, the City could not lawfully
postpone determining such a basic Project component to after the decision maker’s approval.

In this case, the City (i) conducted a deficient review of existing housing units, (ii) tried to

“fix” it by kicking the determination down the road to the time of building permit, and (iii) approved
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Project plans that objectively disqualified the Developer from receiving the development bonus of
LAMC § 11.5.11. Here, the Developer required a general plan amendment, a zone change, and height
district change to increase the project size, including the height district modification to allow the way
over height lookout tower, and allow development of residential uses in formerly zoned open space of
the City. Under LAMC section 11.5.11(a)(3), the Project’s residential component met the affordability
requirements by being proposed and conditioned as a 100% affordable housing project (AR
30017-018), but that section also incorporates the affordable housing replacement requirement from

the State Density Bonus law as a further mandate to be eligible for the development bonus:

“All Projects qualifying for development bonuses pursuant to this Section shall be
required to meet any applicable replacement requirements of California Government
Code Section 65915(¢)(3).”

Through this incorporation by reference, Government Code section 65915, subdivision (c¢)(3), in

relevant part, provided:

“(3) (A) An applicant shall be ineligible for a density bonus or any other
incentives or concessions under this section if the housing development is
proposed on any property that includes a parcel or parcels on which rental
dwelling units are or . . . have been subject to a recorded covenant, ordinance, or
law that restricts rents to levels affordable to persons and families of lower or
very low income; subject to any other form of rent or price control through a public
entity’s valid exercise of its police power; or occupied by lower or very low income
households, unless the proposed housing development replaces those units, and
either of the following applies: (i) [Not applicable] (ii) Each unit in the
development, exclusive of a manager’s unit or units, is affordable to, and occupied
by, either a lower or very low income household.

(B) For the purposes of this paragraph, “replace” shall mean either of the following: (i)
If any dwelling units described in subparagraph (A) are occupied on the date of
application, the proposed housing development shall provide at least the same
number of units of equivalent size to be made available at affordable rent or
affordable housing cost to, and occupied by, persons and families in the same or
lower income category as those households in occupancy. . . . (ii) [Not applicable]

(D) For purposes of this paragraph, “equivalent size” means that the replacement units
contain at least the same total number of bedrooms as the units being replaced.”
(Emphasis added.)

The plain language of section 65915(c)(3) states that (1) “the proposed housing development shall

provide at least the same number of units of equivalent size” and (2) “are made available at affordable
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rent or affordable housing cost to, and occupied by, persons and families in the same or lower income
category as those households in occupancy” or else the Developer is ineligible to receive the
entitlement. The “proposed housing” is expressed in the configuration of the units and bedrooms
shown on the plans reviewed and approved by the City, and attached to the Council File as “Exhibit
A.” AR 30035, 30042—-047. This objective measuring stick is the only way to determine eligibility and
the City must state findings or, at minimum, approve plans that demonstrate compliance. The City did
neither here. Compare AR 274912-915, esp. 274913 (tenant currently in 3-bedroom unit) with 30035
(chart showing only 2-bedroom units or less in Project plans). To impose the correct affordable rent
level on the replacement units, the City was required to verify the income levels of the existing
tenants to determine the affordability level. This was not done in the determinations even though the
City possessed the actual rent paid.

The findings related to affordable units contain no finding that the proposed housing
development plans provide at least the same number of units of equivalent size, including the same
number of bedrooms, nor a determination of the affordability rent levels of the replacement units. AR
111-113.

In its final amended conditions, the City described its actions granting the general plan
amendments, zone and height district change, and developer incentives (AR 11388-397), but failed to
make a finding or determination that the “proposed housing development” met the qualifying
prerequisite to receive these bonuses/incentives: equivalent size units including at least one
3-bedroom unit and specific determination of the affordability of the replacement units. Instead, the
City deferred the determination of whether the Developer was entitled to receive the discretionary
changes and developer incentives to the time of building permit when no public transparency exists

and the compliance is merely to the “satisfaction” of City planners:

“Affordable Housing. Prior to the issuance of a building permit, projects of ten or more
dwelling units shall submit proof of compliance with the Affordable Housing
provisions of Los Angeles Municipal Code (“LAMC”) Section 11.5.11 to the
satisfaction of the Department of City Planning.”® (AR 11698.)

¢ This is the project condition purporting to delay the eligibility determination to the time of

building permits. The City Planning staff knew that an AB 2556 review (Government Code section

65915, subdivision (c)(3) compliance review) was required during the administrative process, but
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This project condition is contrary to LAMC section 11.5.11 which mandates that it is the decision
maker, not unelected Planning staff, who approves the developer bonuses and incentives, makes
findings or assures that the entitlement plans approved in the approval decision objectively
demonstrate compliance with the equivalent units requirement. Nowhere does LAMC section 11.5.11
or Government Code section 65915(c)(3) state that a development bonus or incentive eligibility
determination can be delegated from the decision maker (City Council) to the Planning Department,
particularly where, without full compliance with the eligibility requirements, the development
bonuses and developer incentives could not be granted by the decision maker in the first place.’
Having failed to demonstrate minimal compliance at the time of project approval with the eligibility
requirements for the development bonus/incentives, the associated entitlements are null and must be
set aside until the Project objectively demonstrates compliance with the equivalent size replacement

and affordability obligation of LAMC section 11.5.11.

inexplicably, staff conducted no analysis at all to gather information on the size of existing units and
whether or not the “proposed housing development” plans provided for at least the same number of
bedrooms to become eligible for the bonus/incentives. There were two deficient staff reviews, neither
of which focused on the physical characteristics of the units and whether the proposed plans included
equivalent units. See AR 14932-934 (2019 review) and 34060-061 (2021 review).

During the first review, Housing staff claimed it had been told the Project was merely a “new
apartment building” with 140 units as a TOC project (AR 14933), which was wrong. Also, the
Developer’s director told staff that the City possessed information about the units and the income of
its own tenants. AR 212009-012. The staffer kept mailing requests for information from the tenants to
the wrong address, never sought unit information from the City’s apartment manager, and then just
gave up and used a statistical projection that erroneously concluded only 3 replacement units
affordable and 1 market rate unit were required. AR 14932-934.

The second review, conducted by Planning staff entitled “Mello Act Determination,” failed to
gather or analyze the character of the existing and replacement units. It was another analysis of how
many low-income replacement units were required. This review was “correct” in that it required all
four replacement units for persons of low-income, but failed to review Government Code section
65915 compliance or properly determine the level of affordability of units. AR 34060-061.

7 At AR 1692, on the eve of the City Council approvals, the Planning Staff merely repeated
erroneous information for City Planning findings including the false assertion that the City did not
possess “sufficient income or rental documentation” (The City had the actual rent numbers for over a
year before it continued to officially claim it lacked rental information. See AR 135885-887), and they
will “provide a copy of the Project’s AB 2556 determination” to LADBS at time of building permit.
AR 11700-701. But the AB 2556 determination was wrong and was not corrected before the time of
the Project approval. Thus, the determination of equivalent size and affordability levels is virtually
guaranteed to remain deficient at building permits, which in any event, is not a lawful time to confirm
eligibility for the development bonus and incentives.
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VI. THE CITY’S RECORD FAILED TO DEMONSTRATE COMPLIANCE WITH
REQUIREMENTS FOR A STATUTORY CEQA EXEMPTION.

A. A Project Must Meet All Exemption Requirements Before Project Approval.

Unless an applicable exemption from CEQA is established, Pub. Resources Code section
21080(a) mandates that CEQA environmental review applies to “discretionary projects” that are
“approved by public agencies, including but not limited to, the enactment and amendment of zoning
ordinances . . . and the approval of tentative subdivision maps unless the project is exempt from this
division.” Because the Project here required discretionary approval of numerous entitlements
including amendment of zoning and a tract map approval, CEQA compliance was mandatory unless
(1) the City established by substantial evidence in the record that an exemption from CEQA applies,
and (2) in approving the Project using an exemption the City did not abuse its discretion by failing to
proceed in the manner required by law.

In this case, the City relied upon Public Resources Code section 21080.27, subdivision (b)(1)
to halt EIR preparation:*‘This division [CEQA] does not apply to any activity approved by or carried
out by the City of Los Angeles in furtherance of providing emergency shelters or supportive
housing in the City of Los Angeles.” (Emphasis added.)

“Supportive housing,” under the relevant provisions here, is precisely defined:

(3) “Supportive housing” means supportive housing, as defined in Section 50675.14 of
the Health and Safety Code, that meets the eligibility requirements of Article 11
(commencing with Section 65650) of Chapter 3 of Division 1 of Title 7 of the
Government Code . . . and that is funded, in whole or in part, by any of the
following:

koskosk

(C) Measure H sales tax proceeds approved by the voters at the March 7,
2017, special election in the County of Los Angeles. ***”

Pub. Resources Code, § 21080.27, subd. (a)(3) (emphasis added.)

8 From December 2018 until late 2019, the City prepared an initial study for this Project identifying
up to 16 topic areas where the Project may trigger significant environmental impacts. AR 232. From
the first scoping meeting, the community pointed out how Lot No. 731 was a critical space to absorb
flood and tsunami waters and identified existing City planning documents that called for a park/
parking structure to enhance coastal access and safety. AR 178386-7.
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Article 11 of Chapter 3 of Division 1 of Title 7 of the Government Code, specifically section
65651, contains a list of requirements for a project to qualify as a supportive housing project. In its
findings in approving the Project, the City relied solely on a finding that the Project meets all the
requirements of Article 11 of Chapter 3 of Division 1 of Title 7 of the Government Code, specifically
section 65651. AR 117 (12—-1-21), 290672 (6—17-22), referring to Notice of Exemption and
Justification, AR 1-5 (12—-1-21), 290596-599 (6—17-22). Additionally, the City relied solely on a
finding that the Project was funded by Measure H, and not any of the other four brick and mortar
capital funding sources for supportive housing projects listed in section 21080.27(a)(3). Ibid.

If the City determined an activity (the Project) was not subject to CEQA under
21080.27(b)(1), and determined to approve the activity (the Project), the City had a mandatory duty to
file a notice of exemption with the Office of Planning and Research and the county clerk. Pub.
Resources Code § 21080.27(c). Thus, unlike most exemptions, the City was required to prepare an
environmental document (the notice of exemption) in the place of an EIR or negative declaration that
would otherwise have been required under Public Resources Code section 21080, subdivision (a), and
to file it. Because the City was statutorily mandated to file a notice of exemption at the time of
approval of the Project, the record must establish by substantial evidence that the Project met all of
the detailed eligibility requirements at the time of project approval, and no eligibility determination
could be lawfully postponed to the time of building permit. The project must qualify at time of
approval.

The City exercised its discretion to adopt an implementation policy for Public Resources Code
section 21080.27. AR 2353-55. City Planning management interpreted the scope of the CEQA
exemption to apply only to discretionary planning entitlements necessary to enable the supportive

housing land use:

“This exemption would include, but is not limited to, approval of discretionary
planning entitlements, haul routes, and/or funding decisions. []] The CEQA
exemption encompasses the approval of planning entitlements that solely enable
the proposed emergency shelter or supportive housing use, including but not limited
to any necessary Zone Change, General Plan Amendment, Conditional Use Permit,
or other required land use action that results in a project that meets the
requirements [to qualify as a supportive housing project]. In such cases, the Letter
of Determination (LOD) issued by DCP should include a project description which
specifies that the use is limited to a qualifying emergency shelter or supportive
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housing development as defined by the bill.”

AR 2354, emphasis added.

Thus, the City Planning Department’s management understood and interpreted the scope of
the exemption to include only those land use entitlement amendments “necessary” to allow the project
to meet the requirements of a supportive housing project, and that the exemption could not be applied
to entitlement amendments to enable non-supportive housing uses such as commercial uses.’

Additionally, the implementation memo set a strict requirement to objectively establish a
Project had received the required capital funding that would impact the environment with a new

“supportive housing development:”

“For the purposes of determining whether a supportive housing development is
funded, in whole or in part, by one of the applicable funding sources, an approved
letter of funding commitment from the applicable funding agency will be required
of the applicant as part of the application for the exemption. Such letter must
indicate that the project has been awarded funds from one of the five above-listed
funding sources.”

[NEED CITATION] Thus, to avoid the precise problem that occurred in this case, the City Planning
Department’s management declared that no request for a CEQA exemption could be lawfully used as
the environmental clearance document to support a project approval unless a proper funding

commitment letter was attached to the application for the CEQA exemption.

B. The Project Failed To Qualify For The Statutory Exemption On Multiple
Grounds.

1. Entitlements Enabling The Commercial Portions Of The Project Are Not In
Furtherance of Providing Supportive Housing And Not CEQA Exempt.

Although the City Planning Department’s highest managers issued an implementation policy

® At one status conference in this case there was some speculation that the retail, restaurant, art
gallery or other uses could be construed as “in furtherance of supportive housing” if rental income
contributed to the operating cost of the buildings. However, the City’s own planners interpreted the
scope of the exemption more strictly than this. This makes sense because almost any land use could
be appended onto a supportive housing project to try to avoid environmental review. Could a
supportive housing project have an attached adult cabaret or gas station if they paid rent? The City’s
memo enforced the narrow scope of the exemption by restricting zoning changes to only those
necessary to make the Project meet the statutory definition of “supportive housing.”
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declaring that a project’s discretionary entitlements could only be processed if they were necessary for
the project to qualify as a supportive housing project (AR 2354), this policy was ignored and violated
by City Planners overseeing the Project. When the City issued the RFP for the Project it was
anticipated to rezone to R3 (AR 287960) to “solely” permit the supportive housing use, yet Planners
processed the Project with all of the commercial add-ons that inexplicably showed up first in the
Developer’s response to the RFP. SAR 380957-965, 381510. The Project includes thousands of
square feet of commercial uses enabled by amending the general plan (the Venice Community Plan
map) to change the land use designation from Open Space/Residential to Neighborhood Commercial,
amending the zoning from RD1.5/0OS to C2, increasing the height district solely to permit the “vanity”
tower, and amending the certified Land Use Plan to create a new “Subarea A” drawn around the
boundaries of the Project site. AR 2187-2212. In order to “solely” qualify as a supportive housing
project in accordance with the City’s own implementation policy, it only required a land use
designation of Residential, a zone of R3, and a lower height.

All of the commercial land uses appended to the Project triggered the need for discretionary
land use plan and zoning changes unnecessary for the Project to meet the qualifying definition of a
supportive housing project. Those unnecessary uses include: the retail, the restaurant with al fresco
dining area, the art gallery/center, the inclusion of commercial doors on the ground floor artist live/
work studios to permit an unregulated 24-hour artwalk, the community rooms, the lookout tower/
deck, and the expansion of the parking garages to accommodate at least 42 commercial land use and
38 “voluntary” parking spaces. AR 265240-241. The Planning Department policy recognized that just
because these uses share a site with a supportive housing use does not make them eligible for
exemption from CEQA. The addition of all of these unnecessary commercial use entitlements was a
failure to proceed in accordance with the plain language of Public Resources Code section 21080.27
and the City’s own policy interpretation of the statute, and therefore a failure to proceed in accordance

with law.

2. The Project Has Never Had “An Approved Letter Of Funding Commitment
From The Applicable Funding Agency.”

The Project lacked funding to build the Project from any of the five funding sources by the
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time of the City’s purported use of the exemption as its environmental clearance document. The City
states in the Justification for Project Exemption that “Measure H funds will be used to fund both the
proposed preject and supportive services that Intensive Case Management Services will provide on-
site.” AR 1-5 (12—-1-21), 290596599 (6—17-22)(emphasis added). This statement is false as to
funding the “project.”’® The only document in the record the City or Developer cites to is a Los
Angeles County Health Department Letter of Intent (“LOI’’) dated February 16, 2018 that, after
describing the project generally, lists two possible commitments of the County: “Supportive Services
Commitment” and “Rental Subsidy Commitment”. Both commitments were and are contingent on

actually obtaining Project capital to build housing:

“Upon receiving the various capital funding commitments necessary to ensure
project feasibility, DHS will, through our established funding approval and
contracting procedures, engage in contract negotiations with appropriate parties to
provide the services and funding described above.” AR 2351.

The letter does not state the funding is from Measure H. But even if it was, it is indisputable that this
Letter of Intent was only an expression of intent to enter into a funding agreement later. Even worse,
the “commitments” set forth are for operating costs of the Project after it is built, not for capital
funding.'' In no way is this letter “an approved letter of funding commitment from the applicable

funding agency” as required by the City’s own Section 21080.27 Implementation Policy. The most

19 For the City to affirmatively insert a claim that Measure H funds will fund the capital building
project is evidence that the City knows that to qualify for an exemption from environmental review of
a project’s impacts on the physical environment, it must have funding to impact the environment with
a project. All five of the potential funding sources for the section 21080.27 exemption are brick and
mortar construction funding, except Measure H has funding mostly for homelessness program
operating funds, and a small capital funding element. The City knows that the Project must have
capital funding which is why it claims, without any supporting evidence, that the Measure H funding
applies to both the project and the supportive services.

' The Legislature included Measure H in the list of five funding sources to build supportive
housing because it has a small capital funding component. The community submitted to the City an
exhaustive analysis of this issue and the legislative history of AB 1197 that enacted section 21080.27.
AR 267719-268290. Space limitation in this brief does not permit a full summary of this analysis, but
it shows audit reports of Measure H reveal it mostly funds operating expenses of homelessness
initiatives, but includes a modest capital funding program for a select few supportive housing projects
in the County. AR 268293-390. Nothing in the County’s letter indicates the Project received any
Measure H capital construction funds. Thus, when the City makes its finding that Measure H funds
will be used “to fund both the proposed project and supportive services” it cites no evidence
showing the project has the required capital funding that will be used to impact the environment.
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common capital fund, HHH funds, was not funding this Project. AR 18048.

This is confirmed by a spreadsheet forwarded to the General Manager of the Housing
Department, Ann Sewill, and her deputy, Daniel Huynh, three years later on April 9, 2021. SAR
382024-025. The spreadsheet is entitled: “F[lexible]H[ousing]S[ubsidy]P[ool] Recapture
Analysis_for partner mtg.xlsx”. The FHSP is a “pool” of money from general fund, private
foundations and other sources. The last three columns confirm that a binding agreement is “NOT
EXECUTED,” the “February 2018 commitment” was “Conditional FHSP,” and this comment:

“Consider cancelling, especially if P[roject] B[ased] V[oucher]'s are likely[sic] to be

secured in future rounds. Project now expected in 2025, 6 years post L[etter] O[f]

I[ntent]. Project does not appear to have HHH dollars or many other significant

capital dollars, and is subject to extensive entitlements process due to Coastal Zone
and CEQA regs.” SAR 382024-025.

Thus, in April 2021, just one month before the Project was sent through the City’s administrative
approval process at the City Planning Commission and City Council, the County Health Department

was ready to pull its 2018 Letter of Intent due to the Project’s years of no capital commitments.'?

Thus, on the dates of all project approvals challenged here, the Project simply did not qualify.

3. The Project Also Did Not Meet Other Mandatory Requirements of
Government Code Section 65651 To Qualify For The CEQA Exemption.

A project also had to demonstrate it met all the eligibility requirements for a supportive
housing project set out in Government Code sections 65650—-65656, particularly the list of
requirements in Government Code section 65651. The City’s Justification for Project Exemption
erroneously states that the Project meets all of the requirements (AR 4, 8, 117 (12—-1-21), 290672
(6-17-22), referring to Notice of Exemption and Justification, AR 1-5 (12—1-21), 290596599

2 The decision to run the Project prematurely through the City’s approval processes was a
conscious decision of the Developer and Council Office, perhaps hoping that if they had the
entitlements from the City, a funding source might commit capital funds. At various points in time
during the administrative process, the City or Developer claimed that they met the requirements for
the exemption because they would in the future, prior to issuance of building permits, seek and obtain
construction funding from one of the qualifying sources. AR 3621. Intent to obtain the qualifying
funding in the future is facially improper. Full compliance with the exemption prerequisites is
mandatory before project approval. This gamble failed. Even by June 17, 2022, when the City
Council approved a second round of entitlements, the Project still had no funding.
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(6—17-22) but the record shows the Project failed to (1) set aside the minimum 3% required space to

deliver supportive services, and (2) failed to comply with Government Code section 65915(c)(3).

a. Supportive Services Floor Area Did Not Meet The 3% Requirement.

As a project with more than 20 supportive housing units, Government Code section 65651
requires “at least 3 percent of the total nonresidential floor area shall be provided for onsite supportive
services that are limited to tenant use, including, but not limited to, community rooms, case
management offices, computer rooms, and community kitchens.” (Emphasis added.) The plain
language of the statute is a simple math calculation based upon the project plans approved by the
City: [Numerator is floor area of dedicated tenant supportive services] + [Denominator is total
nonresidential floor area in the building] = Percent Floor Area Dedicated to Supportive Services. The
City-approved plans marked as “Exhibit A” are dated May 12, 2021. AR 30034—056. On page G0.01
(AR 30035), there is a chart labeled “Area Tabulation” “Area Provided by Occupancy.” The Support
Services Office total floor area is 685 sf. *The total nonresidential floor area shown is 39,677 sf.'*
Thus the Supportive Services percentage, at best, is 685 + 39,677 = .01726441 or 1.72%. The

Project’s tabulation of floor area printed on City Council approved plans is substantial evidence that

the amount of floor space dedicated to Supportive Services for the critical Supportive Housing

element of the Project is well below the minimum 3% required to qualify under Government Code

3 The Developer’s shifting claims about the 685 sf floor area for supportive services is not credible.
Earlier plan sets made public stated that the 685 sf was space shared with the building manager office
and storage. When the community pointed out that none of the 685 sf space was “limited to tenant
use” as mandated by the statute, the architect erased this apparent accurate description of the use of
the space and inserted a statement the space would be exclusively for supportive services. Compare
AR 14585 to AR 30035. This changed language was not accompanied by a modification of the plans
to set aside other space for the manager’s office and building storage. Thus, the numerator of 685 sfis
not supported with credible substantial evidence because after issuance of building permits, when no
one is looking, the space is likely to return to manager’s office and storage. Thus, the numerator could
be a low as zero based upon strong evidence none of the space is limited to tenant use.

4 The nonresidential floor area uses are as follows: 5,182 sf Common Area, 685 sf Supporting
Office, 2,255 sf Retail, 810 sf Restaurant, 2,875 Art Studio, 13,815 sf Exterior Walkway [Hallways],
5,045 sf Covered Alcoves, 9,010 sf Area Under Building Overhangs, which sums to 39,677 sf. The
Covered Alcoves and Area Under Building Overhangs, which the architect lists as nonresidential
floor area on his plans are counted as floor area under the municipal code. Assertions to the contrary
by the Developer are without substantial evidence support.
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section 65651 as a supportive housing project.

Venice Vision and the Developer submitted numerous letters on this issue. Venice Vision:
January 12, 2020 (AR 2617), October 21, 2020 (AR 586-87, 2986—87), February 16, 2021 (AR
19190-191), May 17, 2021 (AR 15903-904), November 2, 2021 (AR 267361-365), November 30,
2021 (AR 274871-872). Developer: April 21, 2020 (AR 3621), January 27, 2021 (AR 15932-933,
18844), May 17, 2021 (AR 264723-724), May 25, 2021 (AR 264920-921), October 29, 2021 (AR
34344-345), November 30, 2021 (AR 271326-327, 271332-335). However, the calculation chart on
“Exhibit A” where the architect reported the total square feet of the floor area of the Project is the

simple truth. AR 30035.

b. The Equivalent Unit Requirement of Section 65915(c)(3) Was Not Met.

Government Code section 65651 also requires that the approved plans complied with the
“equivalent unit” and “affordability level” requirements of Government Code section 65915(c)(3) in
order to qualify as a supportive housing project. As detailed in Section V, infra, the Project was
required to provide at least one 3-bedroom unit and provide consistent rent affordability levels for all
four replacement housing units. The approved plans showing a tabulation of the Project’s units with
no 3-bedroom units. AR 30035. The City’s determination of the affordability of the units used
statistical information (AR 14932-934) instead of actual rental data in the Housing Department’s
possession. AR 135885-887. On this ground the Project failed to qualify as a supportive housing

project eligible to receive the CEQA exemption.

4. The Public Garage To Be Owned, Constructed, and Operated By LADOT Is
Not Exempt From CEQA.

Overwhelmingly, supportive housing projects in Los Angeles are sensitively fit into
neighborhoods by being focused on the task at hand: supportive housing and not a bunch of other
uses. VCHC has a number of such projects. AR 289097—098. This Project could have been proposed
for only a portion of Lot 731 and full replacement parking for beach access may not have been
required. AR 287960. It was only because the Developer proposed to cover the entire 2.65-acre site

with the Project that replacement parking was required to also be added. Id. The Developer included
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the public parking design as part of its plans, but LADOT, who will own the land beneath the parking
garage, finance the construction through taxpayer-backed municipal bonds, and end up owning and
operating the garage, was not disclosed to the public as applicant for the entitlement to build the
garage. AR 18086—-087. If the Developer financed that garage construction and then later sold the
structure to the City, the parking garage would arguably be part of this Project. But that is not how this
Project is structured. LADOT is solely responsible for paying for the construction of the garage as it is
built by someone not yet disclosed to the public. As a separate project, the public parking garage has
never been evaluated for its eligibility for a CEQA exemption. The City’s own interpretation of the
“in furtherance of supportive housing” language of Public Resources Code section 21080.27 required
only entitlements and uses necessary to qualify as a supportive housing project under law. Since the
appendage of a separate replacement parking facility is not part of the requirements to qualify as a

supportive housing project, the garage is not eligible under Public Resources Code section 21080.27.

VII. THE CITY FAILED TO CONDUCT AND COMPLETE THE REQUIRED TRIBAL
CONSULTATION FOR THE PROJECT.

In 2005 the California State Legislature passed Senate Bill 18, which, for the first time in the
nation, required cities and counties to consult with Native American tribes when adopting and
amending their general or specific plans. The principal objective of SB 18 is to preserve and protect
cultural places of California Native Americans. Assembly Bill 52 (Stat. 2004, Ch. 905); Petitioner’s
Request for Judicial Notice (“RIN”), Exh. H, p. 2. The intent of SB 18 is to provide California Native
American tribes an opportunity to participate in local land use decisions at an early planning stage, for
the purpose of protecting, or mitigating impacts to, cultural resources. Pet. RIN Exh. H, p.3. In 2014,
the Legislature extended this consultation requirement by adding Assembly Bill 52."* The Public
Resources Code now requires a lead agency to consult in the environmental review process under
CEQA with any California Native American tribe that requests consultation and is traditionally and

culturally affiliated with the geographic area of a proposed project. Assembly Bill 52 (Stat. 2014, Ch.

5 In 2018, the Coastal Commission adopted a formal Tribal Consultation Policy. Pet. RIN, Exh. I.
In doing so, the Coastal Commission acknowledged the cultural significant of coastal resources to
Tribes and the urgent need for consultation in light of “over a century of suppression of knowledge
about tribal cultural areas.” Id. at p. 1.
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532); Pet. RIN Exh. G. In adopting the law, the Legislature acknowledged and established a new
category of resources in CEQA that considers “tribal cultural values” in addition to the scientific and
architectural values when determining impacts and mitigation.” Id. The Legislature also expressed its
intent to “recognize that California Native American prehistoric, historic, archeological, cultural and
sacred places are essential elements in tribal cultural traditions, heritages, and identities.” Id. The
Legislature also intended to “recognize that California Native American tribes may have expertise
with regard to their tribal history and practices, which concern the tribal cultural resources with which
they are traditionally and culturally affiliated.” Id. A primary purpose of the consultation is to discuss
mitigation measures capable of “avoiding or substantially lessening potential significant impacts to a
tribal cultural resource or alternatives that would avoid significant impacts to a tribal cultural
resource.” Pub. Resources Code, § 21080.3.2, subd. (a). Tribal cultural resources are defined as “sites,
features, places, cultural landscape, sacred places, and objects with cultural value to a tribe” that are
listed, or determined to be eligible for listing, in the national or state register of historical resources, or
listed in a local register of historic resources. Pub. Resources Code, § 21074. The law added the
following provision to the Public Resources Code: “[a] project with an effect that may cause a
substantial adverse change in the significance of a tribal cultural resource is a project that may have a
significant effect on the environment.” Pub. Resources Code, § 21084.2.

For purposes of consulting with tribal representatives, the legislature has broadly defined
"consultation" as the meaningful and timely process of seeking, discussing, and considering carefully
the views of others, in a manner that is cognizant of all parties' cultural values and, where feasible,
seeking agreement.” Pub. Resources Code §21080.3.1(b); Gov. Code, § 65352.4. Consultation
between government agencies and Native American tribes must be conducted in a way that is
mutually respectful of each party's sovereignty. Gov. Code, §65352.4.

As noted herein, the City published a Notice of Preparation (“NOP”’) and Initial Study for the
Project on December 18, 2018. AR 216220 (Notice of Preparation); AR 226-316 (Initial Study). The
Initial Study concluded that the Project would result in potentially significant impacts to Tribal
Cultural Resources. AR 232; AR 295-297. The California Native American Heritage Commission

(“NAHC”) commented on the NOP on December 27, 2018. AR 14740-14744. The NAHC reminded
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the City that tribal consultation was required under both CEQA and the Planning and Zoning Law.
AR 14740. The NAHC's letter stated, in part: “If your project involves the adoption of or amendment
to a general plan or a specific plan, or the designation or proposed designation of open space, on or
after March 1, 2005, it may also be subject to Senate Bill 18 (Burton, Chapter 905, Statutes of 2004)
(SB18). Both SB 18 and AB 52 have tribal consultation requirements.” AR 14740.

Pursuant to AB 52, the City mailed a Project notification letter to The Gabrielefio Band of
Mission Indians — Kizh Nation'¢ (the “Tribe”). AR 185549 (referencing notification letter). On
December 31, 2018, the City received the Tribe’s request to engage in tribal consultation. AR 76573.
The Tribe stated that the “project lies within our ancestral tribal territory, meaning belonging to or
inherited from, which is a higher degree of kinship than traditional or cultural affiliation.” AR
176573. The Tribe further stated that the “project is located within a sensitive area and may cause
substantial adverse change in the significance of our tribal cultural resources.” AR 176573. The City
commenced the tribal consultation process on March 6, 2019 via a conference call between the
Department of City Planning staff and the Tribe. AR 176575, 178115. During that consultation, the
Tribe provided the City with its “Oral History in detail” and explained the “significance and cultural
value” of the project site to the Tribe. AR 176571. The City acknowledged receipt of this information
after the initial consultation."”” AR 178115. On March 6, 2019, the Tribe emailed several pertinent

historical documents to City staff to add to the oral history, tribal maps, historical maps, and other

16 Petitioner Los Indios de San Gabriel, Inc. is the tribal entity through which The Gabrielefio Band
of Mission Indians — Kizh Nation conducts monitoring work to protect its tribal cultural resources.
Third Amended Petition (“TAP”), §18. The Tribe is recognized by the State of California as the
aboriginal tribe of the Los Angeles basin. AR 176573; Pet. RIN, Exh. K (Assembly Joint Resolution
No. 96 Relative to Gabrielefios)

7" In an e-mail to the Tribe dated March 6, 2019, a staffer from the City stated as follows: “From
discussion, you provided information about history of the site and Venice areas. The information
provided states that the site is in a highly sensitive area. You explained that the site itself is a cultural
landscape, since the general coastal area along Venice, Redondo Beach, and Manhattan Beach once
had may permanent tribal villages. You also stated that the site is a part of an extensive trade route
that runs throughout Southern California. You have also explained how the trade route has history
where burials would take place due to the loss of lives along the trade route. With the combination of
these factors, you state that the project site has tribal cultural resources, with reference to Section
21074 of the CA Public Resources Code. You have proposed adopting the tribe’s mitigation measures
for the City to consider.” AR 178115.
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substantial evidence provided during the consultation. AR 178121-178126. The Tribe noted that these
documents were being provided “to explain our concerns for tribal cultural resources (TCR’s) and
how this project location has a higher than normal probability to encounter TCR’s due to the project’s
location within a tribal cultural landscape and the proposed ground disturbing activities.” AR 178114.
The Tribe’s e-mail stated: “Due to the project site being located within and around a scared village
(Sa’anga), along the banks and shores of a large water body, and along major traditional trade routes
(Pacific Electric lines), there is a high potential to impact Tribal Cultural Resources still present
within the soils from the thousands of years of prehistoric activities that occurred within and around
these Tribal Cultural landscapes.” AR 178115. The Tribe requested that their proposed mitigation
measures be implemented to mitigate the Project’s adverse impacts to TCRs. AR 178115-178119.
The Tribe also sent a letter via email on March 8, 2019 summarizing the topics that were discussed
during the March 6, 2019 consultation call with City staff. AR 176570. The City again acknowledged
receipt of these documents and information and indicated it was “in the process of reviewing the
provided information.” AR 177407. The City further stated: “After completion of the review, the City
will be contacting your tribe to discuss the potential of tribal cultural resources at the Project Site
based on the provided information and whether the City would accept the mitigation measures
recommended from your Tribal Government.” AR 177407.

However, more than a year later, on or about June 15, 2020, the City advised the Tribe via
letter that the EIR being prepared for the Project, which would include the essential mitigations for
their TCR’s, was “no longer being prepared for the [Project] as the Department of City Planning
determined that the Project is exempt from CEQA pursuant to Assembly Bill 1197, [PRC]
21080.27(b)(1).” AR 185549. The letter sent by the City further states that “the Project is not subject
to the requirements of AB 52 and tribal consultation regarding the Project is no longer required.” AR
185550.

The Tribe wrote to the City’s Advisory Agency on or about October 22, 2020'® and objected to

¥ Other interested parties, such as Venice Vision, wrote to the Advisory Agency and objected to the
City’s failure to mitigate impacts to tribal cultural resources and undertake tribal consultation. AR
264621-622.
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the Project and the City’s failure to comply with the AB 52 consultation requirements. AR
287154-162. The Tribe specifically noted that “substantial evidence exists that the Project will have
significant impacts on the Tribe’s TCR” and that the City cannot simply “forget” these impacts. AR
287156. The Tribe noted that these resources were “priceless and irreplaceable.” AR 287154. The
Tribe again provided a list of the requested mitigation measures to the City, but received no response.
AR 287158-162. The City failed to condition the Project on compliance with the requested mitigation
measures. AR 11698-707 (final conditions of approval for Project). The City also failed to engage in
any further consultation with the Tribe. As such, the City failed to comply with the consultation
requirements mandated by SB 18 and AB 52." As also explained herein, the Project was not eligible
for a statutory exemption from CEQA and therefore the City had no right to renege on its AB 52
consultation responsibilities. The City’s abrupt closure of consultation efforts after the AB 1197
determination did not comply with the broad definition of consultation found at Gov. Code,

§ 65352.4.

The City still had a duty to continue to consult with the Tribe pursuant to SB 18 because the
project required both the amendment of a general plan and specific plan. As noted by the Office and
Planning Research (“OPR”) in its Technical Advisory on AB 52, “[i]n instances in which the
requirements of both the Government Code and Public Resources Code apply to a project, while there
may be substantial overlap, the lead agency must ensure that it complies with the requirement of both
statutes.” Pet. RJN, Exh. E, p. 6, fn. 5 (emphasis added). Again, the legislation has defined
consultation as the “meaningful and timely process of seeking, discussing, and considering carefully
the views of others, in a manner that is cognizant of all parties' cultural values and, where feasible,
seeking agreement.” OPR’s SB 18 Tribal Consultation Guidelines (“SB 18 Guidelines”) provide
further explanation of what counts as tribal consultation. The guidelines state that consultation “is a

process in which both the tribe and local government invest time and effort into seeking a mutually

Y Tronically, during the course of these administrative proceedings for the Project the City was
simultaneously adopting a formal resolution apologizing to California Tribal Nations “for the many
instances of violence, maltreatment, and neglect in which the City has been complicit and inflicted
upon these peoples.” AR 290681-682. Despite pledging to develop strategies and solution to correct
such harmful actions (AR 290682) the City never engaged in any further tribal consultation.
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agreeable resolution for the purpose of preserving or mitigating impacts to a cultural place, where

feasible.” Pet. RJN, Exh. F, p. 15. The SB 18 Guidelines go on to say that:

“Effective consultation is an ongoing process, not a single event. The process should
focus on identifying issues of concern to tribes pertinent to the cultural place(s) at issue
— including cultural values, religious beliefs, traditional practices, and laws protecting
California Native American cultural sites — and on defining the full range of acceptable
ways in which a local government can accommodate tribal concerns.” Pet. RIN, Exh.
F, p. 16.

The City failed to complete the required consultation for this Project. Consultation, pursuant to
Government Code §65352.3 and §65352.4, should be considered concluded at the point in which:

“the parties to the consultation come to a mutual agreement concerning the appropriate

measures for preservation or mitigation; or either the local government or tribe, acting

in good faith and after reasonable effort, concludes that mutual agreement cannot be

reached concerning appropriate measures of preservation or mitigation.” Pet. RJN,

Exh. F, p. 18.
The parties did not come to a mutual agreement regarding appropriate measures for the preservation
or mitigation. After the initial consultation and delivery of important documents from the Tribe, the
City simply said it was “reviewing the provided information: and would be in contact in the future.”
AR 177407. That never happened. The City simply abandoned consultation midstream. Moreover, the
City’s abandonment was not in “good faith and after reasonable effort.” The City was on notice from
the California American Heritage Commission that consultation was required under SB 18 in addition
to AB 52. It nevertheless chose to close its file. The City might suggest that the Project is subject to
existing “regulatory compliance measures” (Petitioners have been unable to locate any lists of
regulatory compliance measures in the Record) that allegedly fully address impacts to cultural places.
However, these measures don’t encapsulate the full scope of “preservation” or “mitigation” of cultural
places under Govt. Code section 65352.3(a)(1). According to the Office of Planning and Research,
mitigation under SB 18 may be achieved through a broad range of measures, including, but not
limited to “[m]inimizing impacts by limiting the degree or magnitude of the action and its
implementation” and “[d]evelopment of an alternate site suitable for tribal purposes and acceptable to
the tribe.” Pet. RIN, Exh. F, p. 24. Regulatory compliance measures such as the discovery of human

remains codified at Health and Safety Code section 7050.5 do not address alternatives — just how to
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handle human remains if discovered. The City has even admitted as such when it adopted the
Permanent Supportive Housing Ordinance (“Ordinance”) in 2018 (The instant project is not subject to
the PSH Ordinance and therefore the mitigation measures adopted by the City are not required by
law) and adopted mitigation measures for impacts to tribal cultural resources. The City adopted a
Mitigated Negative Declaration (MND”) for the Ordinance. The Mitigation Monitoring Program
(“MMP”) included TCR-1, which requires as follows: “If the potential for tribal cultural resources
exists, excavation in previously undisturbed soils shall be monitored by a qualified Tribal Monitor.”
Pet. RIN, Exh. J, p. VII-6. TCR-1 goes on to state: “Any tribal resources shall be treated with
appropriate dignity and protected and preserved as appropriate.” Pet. RIN, Exh. J, p. VII-6 (emphasis
added). These mitigation measures are clearly broader than any existing regulatory compliance
measures that may be required by law. The City did not condition the Project to include similar
mitigation measures to reduce impacts to cultural resources. The City might suggest that the site’s
development as a parking lot precludes any value for tribal cultural resources. However, such a
position is not supported by facts. Even the NAHC wrote to the City for this project stating:
“Remember that the lack of subsurface evidence of archeological resources (including tribal cultural
resources) does not preclude their subsurface existence.” AR 14744. The NAHC further advised the
City that a “certified archeologist and a culturally affiliated Native American with knowledge of
cultural resources should monitor all ground-disturbing activities” for projects with identified
archeological sensitivity. Id.

The City failed to adhere to its obligations to engage in tribal consultation. Because the City
failed to proceed in the manner required by law under SB 18 and AB 52 by approving the Project
without adequate tribal consultation, the Court should set aside the Project approvals. Code Civ. Proc.,
§ 1094.5().

VIII. THE CITY TREATED THE CEQA EXEMPTION AS APPLYING TO ITS
SUBDIVISION MAP ACT OBLIGATIONS, AND IN SO DOING, FAILED TO
COMPLY WITH THE SEPARATE ENVIRONMENTAL REVIEW DUTIES.

The Subdivision Map Act (Gov. Code, §§ 66410- 66499.37) mandates denial of a tentative

map if “the design of the subdivision or the proposed improvements are likely to cause substantial
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environmental damage or substantially and avoidably injure fish or wildlife or their habitat.” Govt.
Code § 66474(e); Govt. Code § 66474.61(e );*° Carson Harbor Village, Ltd. v. City of Carson (2015)
239 Cal.App.4th 56, 63. As set forth in Section VI above, the Project is not exempt from CEQA.
Moreover, even if it was, an exemption from CEQA does not relieve a public agency from conducting
an environmental review and undertaking a complete environmental analysis as part of the approval
of the tentative tract map.

In Topanga Ass 'n for a Scenic Community v. County of Los Angeles (1989) 214 Cal.App.3d
1348, the court ruled that Government Code Section 66474(e), which requires a governmental agency
to deny a map application if the agency finds that subdivision design or improvements are likely to
cause substantial environmental damage, provides for an environmental review separate from and

independent of CEQA. The court stated as follows:

“Appellants argue that elimination of their CEQA causes of action does not foreclose
an environmental challenge to the approval of the project because the Subdivision Map
Act, in Government Code section 66474, subdivision (e), provides for environmental
impact review separate from and independent of the requirements [of the CEQA. We
agree. [T]he finding required by section 66474, subdivision (e) is in addition to the
requirements for the preparation of an environmental impact report or a negative
declaration pursuant to the CEQA. (59 Ops.Cal.Atty.Gen. 129, 130 (1976).)” Topanga
at 1355-56, emphasis added.

Moreover, the court noted that:

The term “substantial environmental damage” as used in subdivision () of section
66474 of the Government Code is the equivalent of “significant effect on the
environment;” which is defined in section 21068 of the Public Resources Code as “a
substantial, or potentially substantial, adverse change in the environment.” (68
Ops.Cal.Atty.Gen. 108, 111, fn. 2 (1985).)

Topanga at 1356, fn. 3.
As part of its tract map review, the City was required to analyze the same significant impact

issues as CEQA, but it failed to do so for all the issues it initially identified as potentially significant.

20 Govt. Code § 66474.61(e), which contains identical language to Govt. Code § 66474.74(e), is
applicable to the City of Los Angeles because it has a population of more than 2.8 million.

37

Case No. 22STCP03626
PETITIONERS’ OPENING BRIEF



https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=66474.&lawCode=GOV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=66474.&lawCode=GOV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=66474.61.&lawCode=GOV
https://casetext.com/case/carson-harbor-vill-ltd-v-city-of-carson#p63
https://casetext.com/case/carson-harbor-vill-ltd-v-city-of-carson#p63
https://casetext.com/case/topanga-assn-for-a-scenic-comm-v-cty-of-la
https://casetext.com/case/topanga-assn-for-a-scenic-comm-v-cty-of-la
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=66474.&lawCode=GOV
https://casetext.com/case/topanga-assn-for-a-scenic-comm-v-cty-of-la#p1355
https://casetext.com/case/topanga-assn-for-a-scenic-comm-v-cty-of-la#p1355
https://casetext.com/case/topanga-assn-for-a-scenic-comm-v-cty-of-la

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A. The City’s Own Initial Study Demonstrated The Project Is Likely To Cause
Substantial Environmental Damage.

The evidence in the record demonstrates that the Project will cause substantial environmental
damage. As a result, the City’s findings to the contrary (AR 11680—-684) are not supported by
substantial evidence. The starting point of the City’s analysis should have been the initial study it
conducted under CEQA before it halted preparation of an Environmental Impact Report (“EIR”). The
City prepared a 50-page Initial Study (AR 226-316) that concluded there were “potentially significant
impacts” to 15 different environmental resource categories. AR 232. As a result, the City elected to
prepare an Environmental Impact Report (“EIR”) for the Project, the highest level of environmental
review under CEQA. AR 216-220 (Notice of Preparation). The City ultimately abandoned the EIR
after the passage of AB 1197. AR 18020. However, neither the City nor Developer prepared the
necessary studies to demonstrate that the Project would not cause substantial environmental damage
to the following environmental categories: (1) Cultural Resources, (2) Greenhouse Gas Emissions, (3)
Land Use/Planning, (4) Noise, (5) Public Services, (6) Recreation, (7) Tribal Cultural Resources, or
(8) Utilities/Service Systems. *'Interested parties repeatedly brought this issue to the City’s attention
during the administrative proceedings to no avail. AR 545-546, 856-902, 1393, 11232, 11235, 12053,
12133-136, 12337-12341, 267346-347. The City’s final environmental findings (AR 11681-11682)
are sparse, and do not even address many of the environmental resource categories flagged as
potentially significant in the Initial Study.?* Findings that merely recite statutory language without
applying facts to the applicable law are insufficient as a matter of law. City of Carmel-by-the-Sea v
Board of Supervisors (1977) 71 Cal.App.3d 84, 92, citing Topanga Assn. for a Scenic Community v.
County of Los Angeles (1974) 11 Cal. #d 506, 517 n16; see also People v. County of Kern (1974) 39
Cal.App.3d 830, 841-842 (noting that a “conclusory statement unsupported by empirical or
experimental data, scientific authorities, or explanatory information of any kind” fails to crystallize

issues). Several expert reports were submitted to the City to demonstrate that the design of the

21 Developer did prepare a few reports on discrete subject matters (e.g. Biological, Geological,
Traffic, etc.).

22 The environmental findings only discuss biological, traffic, and archeological/paleontological
resources. AR 11681-682.
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subdivision and proposed improvements are likely to cause substantial environmental damage.
The City should have resolved all issues it identified as potentially significant, especially those

highlighted in expert reports submitted for consideration, but it did not as detailed as follows.

B. The Project Is Likely To Cause Substantial Environmental Damage Due To
Greenhouse Gas Emissions.

Gases that trap heat in the atmosphere are called greenhouse gases since they have effects that
are analogous to the way in which a greenhouse retains heat. AR 275. The City acknowledged in the
Initial Study that the Project will generate greenhouse gas emissions (“GHG”) that may have a
significant effect on the environment. AR 274. The City further admitted that the Project may conflict
with plans, policies, or regulations adopted for the purpose of reducing the emissions of greenhouse
gas emissions. AR 275.

An expert report was submitted on October 21, 2020 from Soil Water Air Protection
Enterprise (“SWAPE”). AR 915-926. This report concluded as follows: “[a]pplicable thresholds and
site-specific modeling demonstrate that the proposed Project would result in a significant GHG
impact not previously addressed or identified.” SWAPE found that the Project would emit
approximately 7.2 metric tons of carbon dioxide equivalents per service population per year, which
far exceeds the SCAQMD 2035 efficiency target of 3.0. AR 925, 874. Neither the City nor Developer
refuted the GHG analysis provided by SWAPE. In fact, the word “greenhouse gas” is not even found
in the findings adopted by the City. AR 11680—-684. There is no evidence in the record that the City
conducted either a quantitative or qualitative GHG analysis for the Project. The law is clear. “A lead
agency shall make a good-faith effort, based to the extent possible on scientific and factual data, to
describe, calculate or estimate the amount of greenhouse gas emissions resulting from a project.”
CEQA Guidelines section 15064.4. The City did not make any effort to calculate greenhouse gas
emissions and therefore its conclusion that the Project was unlikely to cause

substantial environmental damage is not supported by substantial evidence. Moreover, the
community submitted ample evidence of damage. “’[ W]here comments from responsible experts or
sister agencies disclose new or conflicting data or opinions that cause concern that the agency may not

have fully evaluated the project and its alternatives, these comments may not simply be ignored.
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There must be good faith, reasoned analysis in response.”” Society for California Archaeology v.

County of Butte (1977) 65 Cal.App.3d 832, 840.

C. The Project is Likely to Cause Substantial Environmental Damage Due to
Excessive Noise And Vibration Of Adjoining Homes.

The Initial Study conducted by the City also concluded that the Project would result in
potentially significant noise impacts. AR 285-286. Specifically, the Initial Study concluded that the
project would result in the exposure of persons to noise levels in excess of the noise ordinance, expose
persons to excessive groundborne vibration or groundborne noise levels, and cause a substantial
temporary or periodic increase in ambient noise levels. AR 285-287. After the passage of AB 1197,
the City did not further analyze these potential impacts. However, an expert report was commissioned
by RK Engineering (“Noise Report”) by the community and submitted to the City. AR
269870-270001, 267348. The Noise Report noted the presence of noise-sensitive uses in close
proximity to the site, including residences within 10 feet of the Project site. AR 269876. RK

Engineering conducted two (2) 24-hour noise measurements at the project site to determine
the existing noise level environment. AR 269904. RK Engineering modeled the construction noise for
the Project and concluded that project construction noise levels would exceed the construction noise
threshold in the LA CEQA Thresholds Guide® resulting in a significant environmental impact. AR
269914-915. Notably, RK Engineering stated:

“Given the extent of the construction noise impact (greater than 20 dBA increase

above ambient conditions), the height at which the buildings will be constructed, the

close proximity of adjacent sensitive receptors, and the typical erratic nature of

construction, the noise impact is expected to remain significant and unmitigable.” AR

269915.

Nevertheless, RK Engineering recommended mitigation measures to somewhat reduce the impacts,
which the City ignored and failed to adopt. Id.
RK Engineering also conducted a “Vibration Impact Analysis” for the Project. AR

269917-919. Ground-borne vibrations consist of rapidly fluctuating motions within the ground. AR

2 The City’s significance threshold is 10 dBA or more at a noise sensitive land use. AR 269950.
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269890. Damage to buildings may occur at extreme levels. AR 269890. The RK Engineering analysis
utilized the vibration levels and methodology set forth within the Caltrans Transportation and
Construction Induced Vibration Guidance Manual. AR 269892, 269917. RK Engineering then
calculated the project’s construction-related vibration at the nearest structures to the Project’s
construction area. AR 269918. The construction impacts were assessed from the closest area on the
Project site to the nearest residential structure. AR 269918. RK Engineering concluded:

“As shown in Table 20, project related construction activity may exceed 0.2 PPV at

adjacent residential dwellings at the northeast corner of the site, which may cause

damage to fragile buildings. Upon our review of the LA County Assessors Map,

structures located adjacent to the project site were built in 1923 and 1924. These

structures are almost one hundred years old and could be considered fragile buildings.

Therefore, the potential for structure damage could be considered potentially

significant.” AR 269919.
RK Engineering recommended two mitigation measures to reduce vibration related impacts, including
preparation of a “vibration monitoring and assessment plan” and a prohibition on impact pile driving
activities, which the City declined to accept. AR 269919. Significantly, RK Engineering concluded
that the City’s Noise Ordinance alone would not ensure that the Project would not have significant
noise impacts. The Noise Report stated as follows:

“Given both the nature of the project construction, and the likely nature of the

construction equipment to be used on the project site, noise levels are likely to exceed

the standards provided for in the Municipal Code. Given the language “unless

technically infeasible,” in the municipal code, any requirement to comply with this

municipal code section is useless in ensuring that construction noise impacts will be

reduced to a level which is less than significant. Substantial environmental damage in

the form of unmitigated noise will occur.” AR 269883.
The City offered no response to the Noise Report. There is no discussion of noise impacts in the final
Staff Report issued for the Project. AR 11674—707. Developer also failed to offer any evidence to
refute the Noise Report in the rebuttal letter. AR 271325-349. The adopted conditions of approval do
not include any noise-related conditions. AR 11698—707. The City failed to condition the Project to

include the ten mitigation measures suggested by RK Engineering.
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D. The Project is Likely to Cause Substantial Environmental Damage to Tribal
Cultural Resources.

The Initial Study conducted by the City concluded that the “potential exists for the Project to
significantly impact a site, feature, place, cultural landscape, sacred place, or object with cultural
value to a California Native American Tribe.” AR 296-297. As explained herein, the City conducted
an initial consultation with the Gabrielino Band of Mission Indians (AR 176575, 178115), who
advised the City of the likely presence of Tribal Cultural Resources at the Project site. AR 176571,
178115. The Tribe provided the City with its oral history as well as historical and tribal maps. AR
178114-126. The information represented on the tribal maps was compiled by Tribal Archeologist Dr.
Gary Stickel. AR 178114. The Tribe advised the City that the “project location has a higher than
normal probability to encounter TCR’s due to the project’s location within a tribal cultural landscape
and the proposed ground disturbing activities.” Id.

The City abandoned consultation after the passage of AB 1197 (AR 185549-550), but
conducted no further research or analysis regarding the presence of TCR’s. The final staff report
issued for the Project stated the following: “[TThe Project site is not located in an area identified to
contain paleontological or archaeological resources. The proposed excavation and grading are subject
to review by the Los Angeles Department of Building and Safety (LADBS) and compliance with the
Los Angeles Building Code. In the event archaeological or paleontological resources are discovered
during excavation or grading activities, the Project is subject to compliance with Federal, State and
Local regulations already in place.” AR 11682. However, Tribal Cultural Resources are distinct from
archeological or paleontological resources.?* One of the express intentions of AB 52 was to
“[e]stablish a new category of resources in the California Environmental Quality Act called ‘tribal
cultural resources’ that considers the tribal cultural values in addition to the scientific and
archaeological values when determining impacts and mitigation. Pet. RIN G, p. 3 (emphasis added).

The City made no finding with regard to Tribal Cultural Resources when it approved the subdivision

24 In any event, the City’s finding that archeological and paleontological resources are not present is
unsupported by the evidence in the record. The Initial Study prepared by the City states that “grading,
soil movement and other construction activities could have the potential to disturb previously
undiscovered archaeological and paleontological resources.” AR 269.
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map, nor is there any evidence in the record to support a finding of no impact. The evidence presented
by the Tribe constitutes substantial evidence. Another express intention of the Legislature when it
adopted AB 52 was to “[r]ecognize that California Native American tribes may have

expertise with regard to tribal history and practices, which concern the tribal cultural resources
with which they are traditionally and culturally affiliated.” Pet. RIN G, p. 3; Pub. Res. Code
§21080.3.1. Moreover, the Office of Planning and Research has published a Technical Advisory on
AB 52 that states that substantial evidence may include, among other things “elder testimony, oral

history, [and] tribal government information.” Pet. RIN E, p. 5.

IX. THE PROJECT VIOLATES OR IMPAIRS MULTIPLE CHAPTER 3 COASTAL
ACT DEVELOPMENT AND CERTIFIED LAND USE PLAN STANDARDS.

At the time of filing of this lawsuit, the City’s approval of the Project Coastal Development
Permit (“CDP”) was without question ripe for review. Subsequently, approximately 10 appeals of the
CDP were filed including by the Calfornia Coastal Commission Executive Director himself. Pet. RIN
L. The City and Developer filed a Motion for Judgment on the Pleadings (“MJOP”) arguing that the
filing of the appeals made this challenge unripe. While this Court was inclined to grant the MJOP, it
allowed the filing of a Third Amended Petition. While indicating to CSCD they intended to file a
second MJOP, later the City and Developer indicated they would not. This left this cause of action at
issue. Consistent with McAllister v. Coastal Commission (2007) 147 Cal.App.4th 253, 274 and its
previously filed opposition brief to the MJOP, CSCD contends that unless the Commission takes
jurisdiction on the pending appeals and issues a decision that “takes the place of and completely
nullifies the former determination of the matter” of the City as the local jurisdiction, the approvals of
the City remain justiciable. McAllister at p. 274. That said, because CSCD also believes the Coastal
Commission will eventually take jurisdiction due to the Executive Director’s appeal, and because
CSCD really needed more than 50 pages to brief all issues in this case, including the due process
issue, CSCD will only brief a few issues out of the many exhausted in the administrative proceedings
because CSCD expects this cause of action to become moot when the Coastal Commission eventually
issues its final decision on the CDP issues. CSCD still contends this issue should be stayed because it

may be litigated after Coastal decision.
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Pub. Res. Code section 30200 provides that the policies of Chapter 3 of the Coastal Act “shall
constitute the standards by which . . . the permissibility of proposed developments subject to the [Act]
are determined.” Pet. RIN B (Full copy of Coastal Act). Thus, a local government implementing the
Act is required to assure that development projects like the Project in this case are consistent with all
of the standards set forth in the Act, in this case particularly 30210 (Access; recreational
opportunities), 30211 (Development not to interfere with access), 30212 (New development projects),
30214 (Implementation of public access policies), 30224 (Recreational boating use), 30252
(Maintenance and enhancement of public access), 30253 (Minimization of adverse impacts), and
30270 (Sea level rise). These standards are incorporated into the Venice Land Use Plan which is the
specific plan policies that enforce the Coastal Act policies. AR 273261-273400. When it come to the
public’s right to enhanced access of coastal and marine resources, it is guaranteed by Section 4 of
Article X of the California Constitution.

The Project fails to balance the competing public interests in the sensitive Coastal Zone. It
permanently removes from the community an open space area previously reserved in the Venice Land
Use Plan for substantial expansion of coastal access parking and public park to create an attractive
public arrival experience to the millions of annual visitors to Venice Beach. The City’s own
architectural advisory panel design review stated, “Very aggressive, harsh and bunker like design for
Venice rejecting surrounding neighborhood. Project very dormitory, like an expression or like a large
barge come ashore, a looming mass carved by voids and small windows is the design concept.”. AR
12147. This is substantial expert opinion that the Project’s blocky design, fails to “protect special
communities and neighborhoods that, because of their unique characteristics, are popular visitor
destination points for recreational uses.” Pub. Resources Code, § 30253, subd. (e).

The City’s certified Venice Land Use Plan implements the Coastal Act in the special context
of Venice. Land Use Policy I. D.1. permits only these uses adjacent to the Venice Canals: “habitat
restoration, single-family dwellings, public parks and walkways, subterranean or surface public
parking lots, maintenance activities and emergency repairs.” The authorized uses next to canals does
not authorize, commercial land uses, outdoor dining, or multi-family apartments. This is an example

of just one fundamental land use plan policy directly violated by the Project.
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Section 30253 of the Coastal Act provides that new development shall “minimize risks to life
and property in areas of high geologic, flood, and fire hazard.” Yes, the City chooses to build where
floodwaters and groundwater rise will expose residents to hazards. In a show of support for the City to
file suit against oil companies for damages from climate change, Councilmember Bonin
acknowledged he knows a reckoning with sea level rise is on the horizon: “Bonin said . . . he expects
portions of his district to be underwater within the next 50 years.” AR 177012-014. That location is
the Venice Median, and the City abandoned any pretense of serious managed retreat or protection of

humans from high risk Sea Level Rise locations by approving the Project.

X. THE CITY’S GRANT OF A SPOT ZONE FOR THE PROJECT IS NOT IN THE
PUBLIC INTEREST.

CSCD supporter Venice Vision raised in its letters and appeals that the Project was processed
by the City as a spot zone, benefiting the developer to the overall detriment of surrounding property
owners, the City itself, and the public’s constitutional rights of access to Venice Beach. AR 909,
1393-94, 264690-692, 265303, 267350-351. Foothill Cmtys. Coal. v. Cnty. of Orange (2014) 222
Cal.App.4th 1302 sets forth the operative test for evaluating a spot zone. First, the court determines if
the public agency has taken action that treats the subject parcel substantially differently from those
surrounding it. /d. at 1311. Spot zoning occurs “whether the ‘spot’ is subject to more or less restrictive
zoning than the surrounding property.” /bid. Second, “spot zoning may or may not be impermissible,
depending on the circumstances. ‘The rezoning ordinance may be justified, however, if a substantial
public need exists, and this is so even if the private owner of the tract will also benefit.”” /d. at p.
1314.

In this case, there is no credible argument that this is not a spot zone. The City drew a line
around LADOT Parking Lot No. 731 and an adjacent apartment building also owned by the City, and
then created a planning subarea that consists of one new parcel. Fundamental plans of the City, the
Venice Community Plan and the certified Venice Land Use Plan and maps were amended to create a
new “planning area” consisting of one property. AR 2189-2212. The property was upzoned from
open space (OS) and residential zoning (RD1.5) to commercial (C2). The Venice Coastal Zone

Specific Plan, a more detailed zoning ordinance, was amended to allow residential and commercial
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uses in the low-lying, high ground water Venice Median location. AR 2199-2210, SAR 379377. This
spot zone was approved on December 1, 2021. Portions of the plan maps were rescinded by the City
on February 2, 2022. AR 290604. And then revised maps of the spot zone were approved by City
Council on June 17, 2022. AR 290800-801, 290896-907.% Here, the spot zone is established by the
extraordinary modification of all plans and zoning laws otherwise applicable to the site.

First, before a spot zone can be found to be in the public interest, at a bare minimum, the
proposed Project must be lawful. The Court’s standard of review for whether a spot zone is in the
public interest may be somewhat deferential to the public agency, but as our Supreme Court observed
in Orange Citizens for Parks & Recreation v. Superior Court (2016) 2 Cal.5th 141, 146 “deference
has it limits.” An unlawful Project, by definition is not in the public interest and no reasonable
decision maker should have approved it. As set forth above, the Project violates the Mello Act
(Section 1V), does not objectively qualify for the LAMC section 11.5.11 development bonus and
incentives granted by the City Council because it did not assure the Project met all replacement unit
equivalent size and affordability mandates (Section V), and on balance fails to adequately protect and
enhance the public’s constitutional right of access to coastal and marine resources under the
Constitution and Coastal Act, as well as what land uses are permitted to be developed next to the
Venice canals (Section VI). If any part of the Project is unlawful, the spot zone is by definition not in

the public interest.

XI. THE CITY COUNCIL CONDUCTED A QUASI-JUDICIAL LAND USE APPEAL
HEARING THAT WAS CONSTITUTIONALLY DEFICIENT AND REQUIRES
SETTING ASIDE THE PROJECT APPROVALS.

A. Principles Of Due Process For Land Use Appeal Hearings.
Our California Supreme Court states: “The requirement for a fair hearing under section 1094.5

is grounded in due process.” Today’s Fresh Start, Inc. v. Los Angeles County Office of Educ. (2013)

57 Cal.4th 197, 215. Adjudicatory or quasi-judicial proceedings where an administrative agency

2> Attorneys for the Developer claim there is no evidence of the City discriminating against nearby
properties. In fact, three neighbors owning residentially-zoned property next to the Project asked the
Councilmember’s Planning Deputy if their properties could also be replanned and rezoned as part of
the Project. These requests to avoid discrimination were not carried out. SAR 381548-551
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exercises discretion to apply laws, regulations and policies to a specific set of facts, and such
adjudication makes binding determinations that affect legal rights of individuals, require due process
of law under both the U.S. and California Constitutions. Londoner v. Denver (1908) 210 U.S. 373,
385386 (federal due process required opportunity for an oral hearing before assessment could be
levied against affected landowner’s property); Horn v. County of Ventura (1979) 24 Cal.3d 605, 610 (
subdivision map approval is “adjudicatory” triggering due process right to both sufficient notice and
opportunity for affected property owners to be heard before decision).

The Horn Court specifically held that landowners within the potential environmental impact
area surrounding a proposed project who could be affected by access, traffic and air emissions, were
owed constitutional due process rights of notice and a meaningful opportunity to be heard to
challenge grant of a subdivision project and its environmental review. Horn, supra, at 612—615. The
petitioner landowner in the Horn case owned an adjacent parcel of land, and was found to have
standing to allege that he and all other nearby landowners received no notice or opportunity to be
heard. /d. at 619. The larger the project, the number of affected persons is larger:

“[D]epending on the magnitude of the project, and the degree to which a particular

landowner's interests may be affected, acceptable techniques [of notice of a right to be

heard] might include notice by mail to the owners of record of property situate within a

designated radius of the subject property, or by the posting of notice at or near the

project site, or both. Notice must, of course, occur sufficiently prior to a final decision

‘[601 Ié);al;anit a "meaningful" predeprivation hearing to affected landowners” Horn at p.

The Court emphasized the importance of the notice sufficiently prior to the hearing in order to allow

affected landowners to prepare evidence and testimony to present to the decision maker so that it

would be “meaningful.”

26 The larger the project, the larger the number of affected individuals whose property or other
substantial rights could be impacted, and such individuals, distinct from others further away from the
project site who may only have statutory Brown Act public comment rights, have a constitutionally
protected right to appear at the hearing and be allowed meaningful time to present the testimony and
evidence they were constitutionally required to be invited by the public agency to have an opportunity
to present. For the sake of clarity, opportunities to speak guaranteed by the Brown Act will be called
“public comment”, and opportunities to speak guaranteed by constitutional due process and Rule No.
8 will be called “public testimony/evidence.” This distinction is grounded in the Horn case.

47

Case No. 22STCP03626
PETITIONERS’ OPENING BRIEF



https://casetext.com/case/wolfe-londoner-v-city-and-county-of-denver#p385
https://casetext.com/case/wolfe-londoner-v-city-and-county-of-denver#p385
https://casetext.com/case/horn-v-county-of-ventura#p610
https://casetext.com/case/horn-v-county-of-ventura#p612
https://casetext.com/case/horn-v-county-of-ventura#p619

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

In Horn, our Supreme Court specifically observed that in conducting an adjudicatory or quasi-
judicial hearing the ability of affected landowners to organize themselves to petition the government,

present testimony and evidence, and turn out in numbers could shape the ultimate decision:

“Resolution of these issues [of the merits of a subdivision map] involves the exercise
of judgment, and the careful balancing of conflicting interests, the hallmark of the
adjudicative process. The expressed opinions of the affected landowners might very
well be persuasive to those public officials who make the decisions, and affect the
outcome of the subdivision process.” (Emphasis added.) Horn at 615.

In California a “meaningful” hearing is one where the affected landowners and tenants are entitled to
a meaningful opportunity to be heard before the public officials at the noticed public hearing
to try to affect the outcome of the adjudicative process.?’
Just a few months after deciding Horn, our Supreme Court held in People v. Ramirez (1979)
25 Cal.3d 260, 269 that California due process required a dignitary interest not recognized in federal

law:

“More specifically, identification of the dictates of due process generally requires
consideration of (1) the private interest that will be affected by the official action, (2)
the risk of an erroneous deprivation of such interest through the procedures used, and
the probable value, if any, of additional or substitute procedural safeguards, (3) the
dignitary interest in informing individuals of the nature, grounds and
consequences of the action and in enabling them to present their side of the story
before a responsible governmental official, and (4) the governmental interest,
including the function involved and the fiscal and administrative burdens that the
additional or substitute procedural requirement would entail.” (Emphasis added.)

The meaning of the dignitary interest is found also in the Ramirez opinion:

“[w]e therefore hold that the due process safeguards required for protection of an
individual's statutory interests must be analyzed in the context of the principle that
freedom from arbitrary adjudicative procedures is a substantive element of one's
liberty. [Cite omitted.] This approach presumes that when an individual is subjected to
deprlvatory governmental action, he always has a due process liberty interest both
in fair and unprejudiced decision-making and in being treated with respect and
dignity.” Ramirez at 268, emphasis added.

Our Supreme Court criticized federal constitutional precedents in failing to require treatment of

27 Pillsbury v. South Coast Regional Community (1977) 71 Cal.App.3d 740, 750-755 (tenants).
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affected persons with dignity:

“The federal approach also undervalues the important due process interest in
recognizing the dignity and worth of the individual by treating him as an equal, fully
participating and responsible member of society. [Citations omitted.] ‘For government
to dispose of a person's significant interests without offering him a chance to be heard
is to risk treating him as a nonperson, an object, rather than a respected,
participating citizen.’ [Citation omitted.] Thus, even in cases in which the decision-
making procedure will not alter the outcome of governmental action, due process may
nevertheless require that certain procedural protections be granted the individual in
order to protect important dignitary values, or, in other words, ‘to ensure that the
method of interaction itself is fair in terms of what are perceived as minimum
standards of political accountability -- of modes of interaction which express a
collective judgment that human beings are important in their own right, and that they
must be treated with understanding, respect, and even compassion.’ [Cit.omit.]”
Ramirez at 267-268, emphasis added.

Thus, in assessing whether the procedural process used by a public agency was a “mode of
interaction” that meets “minimum standards of political accountability” that assured those with
constitutionally protected dignity interests were identified as such, accorded a respectful hearing
where they were given a reasonable amount of time to testify and provide evidence/argument, and
were in fact respectfully listened to and the decision making was based upon the record and not
extraneous matters, a reviewing court must examine the procedural rules and mechanisms in place to
enforce this particularized Californian dignitary requirement. And regardless of whatever process a
public agency may adopt, it is required to follow it in the conduct of its own adjudicatory process, or
due process is denied. Layton v. Merit System Commission (1976) 60 Cal.App.3d 58, 63.

Both federal and state cases also define an impartial trial as one where the decisionmakers
restrict their process to the record and evidence before them, follow the codified process of their own
rules, and do not base the decision on information outside the record, including briefings from staff or
colleagues lobbying them outside the hearing. “Due process requires a fair trial before an impartial
tribunal. Such a trial requires that the person or body who decides the case must know, consider and
appraise the evidence.” Vollstedt v. City of Stockton (1990) 220 Cal.App.3d 265, 275 (citing
“‘Hohreiter v. Garrison, 81 Cal.App.2d 384, 401. . .; Morgan v. United States (1936) 298 U.S. 468 . .
..)" (LeStrange v. City of Berkeley (1962) 210 Cal.App.2d 313, 325%).)

The Vollstedt court cited and summarized “[t]he fundamental principle that ‘the one who

decides must hear’” as set forth in Morgan:
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The court noted that the “hearing” is designed to afford the safeguard that the one who

decides shall be bound in good conscience to consider the evidence, to be guided by

that alone, and to reach his conclusion uninfluenced by extraneous considerations

which in other fields might have play in determining purely executive action. The

“hearing” is the hearing of evidence and argument. If the one who determines the

facts which underlie the order has not considered the evidence or argument, it is

manifest that the hearing has not been given.
Vollstedt v. City of Stockton, supra, 220 Cal.App.3d at p. 275 analyzing Morgan (emphasis added.)

An impartial decision maker is critical to affording a fair hearing. "A biased decisionmaker is
constitutionally unacceptable." Cohan v. City of Thousand Oaks (1994) 30 Cal.App.4th 547, 559.
“[B]ias -- either actual or an "unacceptable probability" of it -- alone is enough on the part of a
municipal decision maker to show a violation of the due process right to fair procedure. Menning v.
City Council of the City of Culver City (1978) 86 Cal.App.3d 341 observed: “The decision may not be
made by a decisionmaker who has become personally ‘embroiled’ in the controversy to be decided.
(Taylor v. Hayes (1974) 418 U.S. 488, 501-503, cited for its applicability to administrative
proceedings in Withrow v. Larkin, supra, 421 U.S. 35,47, fn. 15.) Menning at 350-351.

Procedural due process in the administrative setting requires that the hearing be conducted

“before a reasonably impartial, noninvolved reviewer.” Nasha v. City of Los Angeles (2004) 125
Cal.App.4th 470, 483, citing Gai v. City of Selma (1998) 68 Cal.App.4th 213, 219 (italics added).

To establish an unfair hearing based upon bias [the aggrieved party] must establish “an
unacceptable probability of actual bias on the part of those who have actual
decisionmaking power over their claims.” (BreakZone Billiards v. City of Torrance
(2000) 81 Cal.App.4th 1205, 1236.)

Nasha v. City of Los Angeles, supra, 125 Cal.App.4th at p. 358.

In addition to Menning where councilmembers personally embroiled unfairly increased the
Police chief’s discipline, other California cases overturned adjudicatory actions of municipal bodies
where a single member was embroiled in the matter. Clark v. City of Hermosa Beach (1996) 48
Cal.App.4th 1152; Nasha v. City of Los Angeles (2004) 125 Cal.App.4th 470; Woody’s Group, Inc. v.
City of Newport Beach (2015) 233 CA4th 1012; Petrovich Development Co. v. City of Sacramento
(2020) 48 Cal.App.5th 963. In all of these cases, the councilmember or planning commissioner had
abandoned the adjudicatory role required by procedural due process (“a reasonably impartial and

uninvolved reviewer”) and crossed a line into advocacy and embroilment with the issue.
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B. The December 1, 2021 Land Use Appeal Hearing Was Fatally Unfair.

These federal and California principles, embedded in the fair hearing requirement of
California law, when applied to the facts, compel a conclusion that the City’s hearing was unfair as to
land use appellant Venice Vision, and the property owners and tenants in the impact area of the
Project.?® There are at least five grounds for the Court to find that the hearing was constitutionally and
statutorily unfair: (1) Councilmember Mike Bonin was “embroiled” because he was intimately
involved in proposing and championing this Project in the City, used a harmless incident involving a
related Bridge Housing Project to tar the reputations of those who questioned his policies, including
leaders of Venice Vision and the Venice Neighborhood Council, engaged in improper prehearing
lobbying of colleagues to vote against the land use appeal and for the Project, and literally presented
the Project to the City Council at the hearing instead of the Planning Department staff or the
Developer; (2) the hearing notice was not posted onsite, (3) at least 7 persons constitutionally affected
by the Project were waiting to testify and were denied any opportunity to speak, and (4) the City
Council violated its own Rule No. 8 to allow the land use appellant and all interested persons
responding to its hearing notice a reasonable amount of time to present argument and evidence while
all members of the City Council were in their seats and paying attention, (5) the practice of
Councilmember Planning Deputies communicating their boss’s position in advance of the City
Council’s PLUM Committee meetings or City Council meetings creates, and in this case created, a

high risk of the deprivation of constitutional due process.

1. Councilmember Bonin’s Embroilment In The Project.

This case does not involve a privately-owned parcel of land for which a private developer

28 CSCD was formed just prior to the City Council’s December 1, 2021 hearing on the land use
appeals, representing the associational interest of its supporting entities, including Venice Vision, the
land use appellant, and many individual landowners and tenants impacted by this Project. On
November 30, 2021, CSCD submitted an objection letter on behalf of itself and its supporters. AR
271390-391. CSCD has associational standing to sue on behalf of the entities and individuals who
support CSCD, either as members of its board or supporting organizations or persons who were
collectively deprived of due process rights at the December 1, 2021 hearing. Hunt v. Washington
Apple Advertising Comm’n (1977) 432 U.S. 333, 343.
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proposed a project for its land. In this case, the very idea of taking a large and critical City parking lot
for affordable housing originated with the Councilmember’s first motion (AR 287438, 287442,
287458), his staff rushing the RFP (SAR 381318-319), early involvement of the Developer before the
RFP was even released (AR 287446—447), and the Developer proposing a mixed-use project
consistent with public support of the Councilmember. This Project and the Bridge Housing Project
were central policies pushed by the Councilmember over all community concerns.

As pled in detail in the TAP 9 250-308, the Councilmember seized upon a concerning but
harmless incident at the Bridge Housing Project site to try to paint those opposed to his policies as
those responsible for planting bomb-like materials in or around the Bridge Housing site. Motion to
Augment the Record (“MAR”), Exh. 1 (Emails involving Bridge Housing Co2 Canisters Incident).
Despite pleas by community leaders to disavow or remove false accusations of responsibility posted
by others on Mr. Bonin’s facebook page, Mr. Bonin received the pleas and to this day ignored them.
MAR, Exh. 1, 528, 549, 562. Despite redactions of emails by the Los Angeles Police Department and
the Councilmember’s office, the staff neglected to redact detectives’ conclusion that the entire
incident pre-dated the Bridge Housing project and was not directed at the Project or the homeless for
which it was being developed. In advance of the December 1, 2021 hearing, Venice Vision filed a
complaint with City Council and the City Ethics Commission calling for Mr. Bonin to recuse from
participation in the hearing. AR 274920-948.

The Project was originally scheduled to be heard before the PLUM Committee on several

occasions including November 2, 2021. Notes prepared by a Council District 3 (Robert Blumenfeld)

Planning Deputy informed Mr. Blumenfeld that ||

_.29 There is no basis for ex parte sharing of Mr. Bonin’s position.

29

I T'his is not permitted in the context

of a quasi-judicial land use hearing. The inability of CSCD to conduct discovery due to the City and
Developer’s MJOP and indication they would file a second MJOP on this cause of action, and the
Court’s desire to start briefing this case at an early date, collided to prevent CSCD from pursuing full
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The final evidence of embroilment is that instead of calling upon the City Planning
Department to present the Project to the Council, or even having the Developer make a presentation,
the Council President allowed Mr. Bonin to present the Project as its advocate, instead of acting as a
“reasonably impartial noninvolved reviewer.” Nasha v. City of Los Angeles (2004) 125 Cal.App.4th
470, 483. At the end of his presentation, Mr. Bonin condemned anyone who opposed the Project. This

was not deliberations. It was advocacy of a Project that was “his baby” from the start.

2. Failure To Post Notice Of The Hearing At The Project Site.

Venice Vision submitted photographic evidence that the location previously used to post
hearing notices about the Project had no notice of hearing posted for the December 1, 2021 hearing.
AR 48254-256. LAMC section 12.36 purports to apply the less strict noticing requirements for
legislative matters found at section 12.32B-D, when an applicant seeks both quasi-judicial and
legislative approvals for a Project, instead of the more protective notice requirements found at LAMC
section 12.24D3. Section 12.32D2 only requires the City to provide mailed notice to the applicant, the
appellant, and any interested person who requested notice, but does not require posted notice or
mailed notice to a radius around the Project, even if the legislative action only involves a single site.
Such a process is not constitutional notice under Horn v. County of Ventura, supra, at 618
(“acceptable techniques [of notice of a right to be heard] might include notice by mail to the owners
of record of property situate within a designated radius of the subject property, or by the posting of
notice at or near the project site, or both”). Since a number of the entitlements were quasi-judicial, the
City was required to treat the appeals process as requiring mailing within a radius of the Project and
posted notice as outlined in Horn. The City chose to only mail a hearing notice to an area around the
Project (AR 35556-558), but chose to not post a notice. The lack of posted notice was called out at

the City Council appeal hearing, but ignored by the City Council. AR 12338.

evidence on this issue. The Court should allow this discovery now, and supplemental briefing on this
discrete issue.
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3. Constitutionally Affected Persons Denied The Right To Be Meaningfully
Heard.

Government Code section 65804 has required for decades that cities adopt and disseminate
fair zoning hearing procedural rules. While the City’s planning commissions have such rules (MAR,
Exh. 4 (planning commission operating rules), no similar set of procedures have been adopted for
quasi-judicial hearings before City Council committees or the full council. In an incomplete nod to
this state law, in 2019, the City Council revised City Council Rule No. 8 to read:

“Public hearing items scheduled for regular meetings are afforded special notice for

a specific Council meeting date and are intended to receive separate public input

on a specific matter. Interested persons (for example applicants, appellants and

property owners) shall be given reasonable opportunity to present oral arguments

for or against any proposed action.” (Emphasis added.) Pet. Evid. (Rules)

The City Council’s failure to comply with Government Code section 65804 by adopting and
following procedural rules like its planning commissions, substantially increased “the risk of an
erroneous deprivation of [a constitutionally protected] interest through the procedures used” (Ramirez,
supra, at 267-269) because there is an almost complete absence of procedures.

City Council Rule Nos. 22 and 8, state that a public hearing required and noticed by law will
be placed under the agenda heading “Items Noticed for Public Hearing,” in order to carry out intent
to provide “separate public input” by “[i]nterested persons” who “shall be given reasonable
opportunity to present oral arguments for or against any proposed action.” However, that did not
happen. Instead, the City Clerk listed the Project items under a heading intended for items entitled to
Brown Act public comment: “Items For Which Public Hearing Has Not Been Held.” AR 372—400,
esp. 390-394. Unlike “Items Noticed for Public Hearing,” this agenda item is where routine business
items go, those not noticed for a constitutionally protected “separate input” public hearing under Rule
No. 8. Given Rule No. 22’s list of agenda sections, the Clerk’s error not only increased the risk of the
City depriving speakers of due process, it assured it would happen. Persons interested in the two items
concerning the Project were instructed to call into the Council Meeting and raise their hand
electronically to indicate a desire to speak. These persons were not asked by the deputy City Attorney

running the meeting if any of them were “Interested Persons” of the Project. Their testimony and
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evidence was subjected to treatment as mere Brown Act public commenters.

Contrary to Rule No. 8’s intent to provide “separate public input on a specific matter”, the
meeting was placed into the hands of a deputy City Attorney who oversaw a Multiple Item Brown Act
public comment period where only 34 minutes of public comment was permitted for all 28 items on
the meeting agenda. No “separate public input on a specific matter” as set forth in Rule No. 8
occurred. Such error failed to meet the requirements of the City’s own rules (Layton, supra, 60
Cal.App.3d at 63), and shuttling landowners and tenants who prepared testimony/evidence into the
City’s Multiple Item Brown Act public comment period also violated Ramirez equal dignity.

On December 1, 2021, the deputy City Attorney in comments before the Multiple Item Public
Comment portion of the meeting, indicated that that a fair hearing on Items 15 and 16 would occur
later in the meeting. He did not indicate that the Multiple Item Public Comment period was part of the
fair hearing process for Items 15 and 16. AR 12319. And consistent with what happens at every City
Council meeting now, the Multiple Item Comment period, which consolidates all public comment for
the day into the 30-minute period at the meeting outset, and Councilmembers routinely do not listen
to the public comment with appropriate solemnity or dignity. Many read the newspaper, look at or talk
on their cellphones, exit the City Council chamber completely, wander around the chamber to talk to
persons in the audience or with each other or their staff members. All of these activities can be
observed by the Court on the video of the December 1, 2021 City Council meeting lodged herewith,
and recounted in Ms. Rudisill’s declaration of what she observed on the City Council meeting video.
MAR, Exh. 3 (Rudisill Decl. 49 5-11.) Councilmembers acted like they were on break.

On December 1, 2021, an unknown number of persons dialed into the City’s teleconference
number provided to participate in the hearing for Items 15 and 16. After the 34 minutes of Multiple
Item public comment, an unknown number of persons were cut off and denied the opportunity to be
heard at all on the appeal or Project. CSCD identified 7 persons who called in, precisely signaled they
desired to speak, and were treated as if they were only Brown Act commenters and not persons with
constitutionally protected rights to be heard. MAR, Exh. 4, (Declarations of Bean, Cole, Galanty,
Murez, Pearl, Richter, Schulz Declarations). It is reasonable to assume there were even more who

were denied their constitutional due process right to present testimony. The City’s failure to follow its
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own City Council Rule No. 8, or fair hearing principles, was a failure to proceed in accordance with

law.

4. Persons Testifying Given Only One Minute Per Item and Ignored By Council.

About 5 persons got through the City’s public comment gauntlet to actually present testimony
and evidence. Contrary to City Council Rule No. 8, which states interested persons like property
owners will be given “a reasonable period of time to present arguments and evidence,” these
constitutionally protected persons were not permitted any more time to speak than the 1 minute per
item the City Council allows a mere public commenter. Because these speakers were not permitted to
speak for a reasonable amount of time, which must be more than 1 minute per item, they were not
treated with the Ramirez dignity California constitutional due process law requires.

Unfortunately, on the other end of the line into which they spoke, Council President Nury
Martinez left the chambers for 37 minutes. MAR, Exh. 3 (Rudisill Decl., 9 7&9.) Other City
Councilmembers left chambers, talked to others, or read the newspaper. Id. at § 6—10. Mr. Bonin
himself exited the chambers for about one minute of the testimony of Ms. Rudisill who was one of the
few lucky enough to testify at all. Id. at § 9. Separately and independently, the failure of City Council
members to sit in their seats and give their undivided attention to those they invited to the land use
appeal hearing was an independent ground to conclude that the City Council failed to afford them the

constitutionally mandated dignity of an equal participant in the hearing process.

5. The Land Use Appellant Was Not Given Reasonable Time To Present Complex
Appeal Issues To The Council Under Rule No. 8 Or Ramirez Due Process.

After the Multiple Item Comment closed and persons waiting to speak were turned away, the
Council conducted other business and then came to the Project. The hearing, such as it was, followed
no discernable order, and gave no separate hearing to property owners and tenants that were affected
by the Project. The order of the hearing was: (1) Mr. Bonin leapt to his feet to speak, (2) Council
President Martinez called on Deputy City Attorney to give the “fair hearing” admonition, (3) Mr.
Hall, attorney for appellant could not be located online, (4) Mr. Bonin was given no time limit and

took 8 minutes to present the Project as if he was the Planner or Applicant, (5) Mr. Hall was told by
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the Deputy City Attorney he would be given a total of 5 minutes to present his appeal argument and
evidence for two land use appeals, which he did his best, including exhausting an unfair hearing
objection, (6) the Council President never called the Planning Department or Developer to present the
Project, (7) no Councilmember asked a question, and (8) the Council voted. AR 12331-341.

The land use appellant, representing persons impacted by the Project, was also entitled to a
reasonable amount of time to present evidence and argument. The 2.5 minutes given per land use
appeal filed violated the City’s own Rule No. 8 and the Ramirez equal dignity standard. By any
measure, the land use appellant was not treated with equal dignity.

The Project approvals must be set aside and the City ordered to comply with basic due process

and fair hearing principles should it desire to consider reapproval of this Project.
XII. CONCLUSION.

For all of the foregoing reasons, the Court should grant all relief requested.

Respectfully submitted,

Dated: June 2, 2023 By: /s/Jamie T. Hall and Kara Grant

Attorneys for Petitioners
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